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2.
Elections in the Netherlands.

March 1994 city-council elections were held in the Netherlands, followed by
national elections in may 1994. One of the favourite items political parties were
adressing in their election—campaigns was that of the presence of ethnic—cultural
minorities in this country.

A worrying fact in this respect is that the right-extremist parties in the Ne-
therlands, who not surprisingly are not very positive about the presence of people
of non-Dutch origin in this country (especially the so—called Centrum-Democrats
(sic!) and the Centrum-Party 86), have gained more votes than ever before, this at
the cost of the more traditional parties (Christian-Democrats, Social-Democrats,
Liberal Party). Support for these right-wing parties has come especially from the
lower income-groups of Dutch society, that is people living in the same neighbour-
hoods as most of the ethnic minorities, mostly the older parts of city—centres. Still
as the results of the city—council elections show also many people living in the so
called more ’respectable’ neighbourhoods are inclined to vote for the right-extremist
parties. Whereas the traditional political parties are (possibly rightfully) blamed for
not taking the problems regarding these minorities and their relation with segments
of the Dutch population really serious, the right~wing parties make no secret of
their willingness to adress these problems with severe measures, which should even-
tually lead to a non—colourful Dutch society. And even though many people who
will be voting for these parties do not really totally identify with the ideas these
parties stand for, some of them see this choice also as a way of protest, a way of
showing the traditional political parties that they have failed to create an effective
and just policy that would have prevented the tensions that are said to have grown
to unacceptable heights now within Dutch society. :

Other and probably more important motives for people to vote for right-extremist
parties could be the following two.

6Pure’ racism, that is the idea that non-whites are inferior to whites. The fact
that some coloured people have a very different life-style, don’t like to work and
prefer living of social security-benefits, or do like to work, but only in same time,
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are engaged in criminal activities as drug-dealing, burglaries and violent crimes, are
not able to speak proper Dutch, don’t have any respect for local (or national) habits,
never pay for public transport, have lots of children for which they claim financial
contributions of the state, cook funny and strange, play their music much too loud
and much too long etc., will lead to the ’inevitable’ conclusion that these attitudes
can-be ascribed to all the people that are not of Dutch origin.

A second motive could be a dissatisfaction with the own situation, following
from things as a bad income-situation (low wages), (fear of) unemployment and bad
living—conditions (ghetto-formation), a (supposed) relatively high crime-rate in the
neighbourhood etc., in general to be defined as a kind of 'relative deprivation’.

Having speculated about the possible motives for people to vote for right-
extremist parties (protest-votes, racism, relative deprivation) and assuming that
these parties will indeed gain more political power, the question arises what to do
about this worrying development. What to do about a situation in which a society
faces a possibility of a segregation and polarization between an indigenous majority—
population on the one hand and a diversity of minority-groups on the other. A so-
ciety in which a part of the population is treated and judged as second-rate citizens

because of their ethnic-cultural background cannot be judged as a civilized demo- :

cratic society.
The question I would like to deal with could be phrased in general terms as: what

room and/or protection can a democratic society afford and/or offer to minority-
groups living in that society. And related to this the more concrete question whether
or not, and if so, to what extent, diflerent kind of people have a right to live in
accordance with their own culture (values, norms, practices).

This question seems to be even more relevant in a time of a world-vide econo-
mic recession and political instability in different regions of the world (f.i. former
Yugoslavia, countries in the former eastern communist world, some African states),
this again leading to all kinds of migration-movements for political or economic re-
asons and thus to evermore new confrontations between different groups in society
(that this theme is not only relevant for the current situation in the Netherlands
can be illustrated by referring to recent incidents and developments in countries as

Germany, Belgium and France)'.

It must be emphasized that a society that is not willing to treat all inhabitants
as principally equal in rights and status is 2 society that will find itself on the very
dangerous and slippery road towards totalitarianism. Also from the minorities—

perspective one cannot expect a positive contribution towards a more harmonious

society once this direction has been choosen.

1t must be stated the support for right extremist parties in countries as Belgium, Germany
and France is much higher than in the Netherlands. Also the number and seriousness of racial

incidents in these countries give reason for great concern.
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Formal and material democracy
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4. A reserved or negative attittude ve
tude..

Advocates of legal pluralism Woulfi say that a variety in status, applicability
and background of legal rules makes it easier to deal with socia] conflicts -and ‘5
incorparate new developments in the coTpUS juris.

. Still an (official) introduction by the state (i.e. a centralist form of legal plura-
lism}) of seperate legal systems for ethnic or religious groups in the Netherlands is
‘not really possible because the different population-groups are not, easily seperated
In a geographical and social sense. From perspective of legal security and legal
equality it is also not desirable to create seperate legal systems because it would put
the orienting and integrative funciton of law at risk (Bovens, 1993: 166). ‘

Par. 1 of the Dutch Constitution does not allow a different treatment of people on
the basis of religion or life~philosophy. Also Par. 8 of the Law of General Provisions
(Wet Algemene Bepalingen) states that the law is applicable to everyone living in
the Kingdom of the Netherlands. '

A pluralism in the sense of legal sources is a different matter. Every modern
society has a certain variety of legal sources. Legal pluralism in this sense cannot
be introduced, it exists?. Seen as a legal-political instrument this form implies an
acknowledgement by the legislator, magistrates and civil servants of religious and
cultural customs and rules as an additiona) legal source (Bovens, 1993: 166-167).

Allowing for cultural customs and religious rules to be used s arguments in the
weighing of interests prior to decision-making of judicial magistrates is nothing new.
What is pleaded for is to extend this practice to the customs and practices of cultural
and religious minorities. '

Two kind of arguments are used here: instrumental ones and arguments that are
derived from the notion of the state-of-law. ‘

TSUS a more neutral or ever; positive atti-

*The distinction between juridical centralism (state—law) on the one hand and decentralism
{folk law) on the other refers to the distinction between the idea that all legal rules in principle can
be traced to one official source, that they are hierarchically and systematically ordered and should
be uniformly applied, and the idea of decentralism that states that any form of self-regulation of
a semi-autonomous social field can be called law.

For juridical centralists legal pluralism refers to the situation in which the central state allows
different legal systems to be applied regarding different population-groups within one (national)
legal constellation (cf. former colonies of EC-law, international private law). from a decentral
antropological or functional juridical perspective the fact whether or not norm are seen ag binding
in a social field 1s crucial. Legal pluralism then is not seen as a pluralism of legal systems but one
of legal sources.

Finally centralists have more reservations regarding the phenomenon of legal pluralism that is
seen as inferior, atavistic, difficult, unworkable, unpredictable and confusing. It is seen as a heritage
of an undeveloped past that should vanish on the way to modernization (the modern state—of -Jaw)
From a decentral perspective legal pluralism is more neutrally and also positively Jjudged (an
interesting phenomenon that is described and analyzed). Legal pluralism defined as a multitude of
legal sources means that it is a standard-situation and not an anomaly or atavism (Bovens, 1993).

*Griffiths: legal pluralism is the fact. Legal centralism is a myth, an ideal, a claim, an illusion
(1986:4). '
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Regarding the first, acknowledgement of more legal sources would ease the pro-
cess of integration of minorities, so it is said. Connecting to the Dutch legal culture

would be easier and would prevent unnecessary conflicts to emerge because of a too

severe attitude of authorities.
Secondly the legitimacy of the legal system would be e
decisions would be more adjusted to the feeling of justice of citizens.
Objections to these kind of arguments could be the following: pluralism will lead
to societal disintegration because it will result in fixation and conservation of the
immigrant—cultures. A referral can be made here to the interesting phenomenon
of a more severe attachment to cultural traditions by groups that have left their
original surroundings as a way of coping with a new and insecure environment.
And secondly pluralism will lead to more conflicts between different groups in
society because the idea of differential treatment could also be explained as a kind
of preferential treatment for certain groups at the cost of discrimination of others.
Tn this respect a lot of criticism s heard in Dutch society about a policy of "posi-
tive discrimination’, a criticism that seems to be fruitfully exploited by the right-

nlarged because judicial
5

extremist parties.
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right to enjoy collectively their own cultur
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Legal rules then can also be seen as being part of a culture, and often they are
strongly related to religious regulations and rituals (especially in family-law).

The principle of equality also leads to a more positive valuation of the admission
of ethnic regulations and religious practices as a source of unwritten customary law.

It is stated by Bovens that already in the beginning of this century, thus long
before the entry of many ethnic minorities in the Netherlands, the right of minorities
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the past and present with regard to f.i. housing-situation, employment, education etc.

7Phe Netherlands has (always) been characterized as a "pillarized society’, meaning that different
political and/or religious groups (i-e. for instance catholics, protestants, liberals, socialists) always
have epjoyed a rather great autonomy in several spheres of life {¢.g. education, trade—unions,

leisure-activities and —asso ciations).
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a suspect could 'in all reasonableness’ feel about a certain situation and his reaction
to it, cannot be exclusively answered from a dominant (Dutch) native/indigenous
culture-pattern and its related, as self-evidently experienced, valuations”. This
criticism comes down to a reproach of a lack of openness in the explanation of the
judicial dogma of "self-defence’ i aconcrete case, a lack of openness for the possibility
of another kind of reality-experience.

The next example mentioned regards a Turkish kidnapping—case. The suspect,
together with his brother kidnapped a Turkish girl, with whom he had fallen in love.
By abducting her he wanted to force her to marry him.

The referral to the cultural background of the offender in this case is even used
as a reason for a more severe punishment by the Regional Court: because of his
cultural background the suspect should have realized what serious consequences an
abduction would have had for the victim if she would not have agreed in a forced
marriage.

Finally a case is dealt with in which the cultural background was accepted in
court, a case of rape: the (threaf of) violence that made the victim consent in
sexual intercourse could under certain circumstances also consist in the threat of
an epilepsy- or heart-attack by the offender of whom the victim knew that he was
involved in spiritism and voodoo ('t Hart, 1993: 85-98)%.

That one has to be careful with accepting ‘minority-cultural arguments’ in court
is clearly expressed by Van Walsum, who warns for the stereotyping and discrimi-
natory effects this could have. As an example in this respect she refers to the trial
on the murder of the Turkish Union-leader Karamanlis in the Netherlands. The
defence argued that it was a case of "blood feud’ (vendetta) and thus pleaded for

a milder verdict, in the eyes of the Turkish community it was nothing else than
a political assasination (Van Walsum, 1992).
One must conclude to a limited applicability of legal pluralism in penal law as
a way of indirectly contributing to a less conflictuous society as far as the relation
minorities-majority is concerned. Indirect in the sense that members of minority—

will experience an interest in their cultural background as a {po-

groups in this way
arly offer

sitive) factor in judicial decision-taking. Private and administrative law cle
more room for differential treatment in this respect,

5.
A defensible democracy.

Having discussed the (im)possibilities of legal pluralism to contribute to a better
understanding of ethnic and cultural minorities, and thus to a hopefully better

8Tn the examples mentioned here the cultural background seems to work only in favour of the
victim but not in favour of the offender. Which does not mean that this will or should always be

the case.
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have found nothing. I play the game of the wolf in sheeps’ clothes.”®

Still a second attempt is going to be made by the Dutch Public Prosecution to
bring Janmaat to court, this time with a more specified formal accusation.

Next to the court-proceedings regarding his more general remarks, it is very well
possible that he will be prosecuted for his remarks about the (Jewish origin of the)
Dutch minister of Justice. As already stated insults and discrimination of groups
of people because of their race can be prosecuted on the basis of the Dutch Penal
Code.

Still one can pose question-marks regarding the effectivity of criminal prosecu-
tion of members or party-leaders of right-extremist parties. Such proceedings will
mot have any effect on the political party itself, but only on the person in question
and only with regard to specific activities that have been committed in the past.

Another, maybe more effective, possibility, as proposed by Bolsius, would be to
start court-proceedings on the basis of art. 20 of book 2 of the Civil Code. This
paragraph states that a legal person/body which purpose or activity collides with
the public order can be declared illegal and dissolved by the court on demand of
the public prosecution. As political parties in the Netherlands are legal persons,
they fall within the range of this article. Unjustified limitation of the freedom of
others or damaging the human dignity of others (f.i. through racial discriminati-
on) are contrary to the public order as meant in this paragraph. As it is stated
by Bolsius, the criminal law-way will be restricted only to the consequences of the
conviction itself and only for the convicted person. The civil law-way will not stop
short with the conviction but will extend itself also over the time thereafter. The
political party will remain illegal once this is declared so by the judge. Also this
civil law prohibitionary declaration can be combined with par. 140 section 2 of the
Criminal Code which makes it punishable to participate in the continuation of an
illegal organisation. Members of an illegal party can be prosecuted if they want
to start a new party of the same kind. It is admitted that it sounds undemocra-
tic to prohibit certain political parties, but this juridical party was introduced as
a way to protect democracy, as a legally admitted exception to the constitutionally
guaranteed freedom of union and freedom of speech.'’.

6.
Final Remarks.

The strongest defence of democracy as a juridical-political constellation lies in
its openness to pluriformity and its willingness to allow and create possibilities for
public rational debate. People with diverging ideas should in principal have a chance
to speak them out, to discuss them with those who have different opinions. Only

19idem.
1Rglsius E.J. in: Volkskrant 28-4-1994.

[10.] Walsum S. van,
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