


604 Casapis pro praval védu a praxi 4/1997 D. Jilek: Je piediohe mezindrodniho zlodinu v bezvichodné sout 9
: wt soutésce

¥ o— 605

jako plynulé roztete mezi trividinimi a zévainymi akty.® Komise takto prov
2ala intenzi pojmu mezindrodniho Zlotinu s kogentnimi pravidiy, aniZ by dodls
k jejich ztotoZn&ni, nebot porusenf imperativnitio zévazku vidy nezalo#l mezin
rodni Ziofin. Kvalitativn{ rozlisent protipravnino chovani je tim uZin¥no na pozad;
dvou druh@ prévnich norem: kogentnich a dispozitivnich pravidel obecného ‘ma
zindrodniho priva i s prihiédnutim k partikuldrnfmu pravu. Oba YeZené druk
norem obecného mezindrodniho prava se pak Tisf stupném zdvaznosti. Samo
ny pojem ius cogens vzbuzuje v nauce mezindrodniho préva velmi rozritzn&noy
reakci, je¥ pretrvavd do posiednich dnii. Slabost intenze konceptu vyvérs di
n&kterych nazori* jiz z praplivodu imperativnich norem, originality, jeZ je nazi
réna jinak naturalistickou a aeonaturalistickou Skolou a jinak nozitivistickys
ulenim. Zatimco ngktefi prévnici spatfujf v ius cogens emanaci moralky mez
narodniho spolefenstv(® & ordre international public®, jini imperativni pravidi
spojuji s obyZejovou vn&jéi formou” a tim ustalenou uniformni praxi statl. Nej
zcela ojedin&lé hlasy zatraceni kogentnich norem.® '

4. Konfliktni doktrindrni vnimani determinuje omezeni praxe stdti navzdos

relativng Cetnym . s e ..

powgh smlo:v u(sjneser]inj _Organu mezindrodnich organizacl, je? odsuzuji ak
. " y’o po,ruyc; 1us cogens. A praxi stiti pak podmitiyj i akty

v kruhu teoretickd neujasn&nost konceptu iMuje pohybem

5. Praxi statl Briie o ¥ dls

rodnich J“dfcfé'E?c:ecfr%?nnﬁmervgit;ufetaoeroz::k?‘i? i posudkovd aktivita mezins-
fost nzorii, kierd o ni Cinnost charakterizuje ojeding-
Subiickinga v t‘;re dse vazi k fus cog‘ens.- Lze vzpomenout odfigné ml’rjlénijsfizé
> ieh anebo in?ﬁ[vp;?i Lll,.}Nl’mb!edon * (1923)°, kdy se zmifiuje o kogentnich un':e
i unic- {1931)1L:}aan5| nadzory Il\/;.:c:udca An‘ziiottiho ve vici ,,Rakousko—némeckj;é
Tehdy se ov§\em jednalo zu E: orena Quintana v p¥padu ,, Poruénictvi dati“!!

:spoleénosti oro doprav vyhradng l’zoiované stanoviska. Ve v&ci,, Barcelonské
doby: nshled, M ezingm du: OSVétEem.a e"?rgii'f (1970), jez je ptiznatni pro sou-
ehledntn m!ezi o nlfsogudP‘l" dvur. uvddi podstatny rozdfl, ktery by ml by

ZOWEENER ezl zavazky statu vidi mezindrodnimu spdefenstvi jak yt
jet vznikaji vis-3-vis konkrétnimu stity 12 . i jako cetku a t&mi,
Rozsudek Soudu ve véci

. Vojenské N .
a proti ni® jenske a polovojenské Cinnosti v Nikaragui

19 Fi in4g nizor ¥
o €. 2 ods{t ffz:)hpl’ltpoamna nazor Zalobce, Ze zdsada zdkazu poufit{ sily vtalens
' ’ arty OSN byla uzndna za jus cogens’® V obou rozsudcich "
- ich jiZ

3 This division is highly controversial. At the {forty—sixth session of the _lnternational edent
uvedené kogentn{ pravidlo nachdzi pevn¥j¥i pravni oparu i legitimaci

Commission, in 1994, some faint signs began to appear of efforts to narrow some, though no
of the gaps between those members who favoured retaining the qualitative distinction betw
.crimes" and ,delicts” and those who viewed international wrongful acts by States as lying
a quantitative continuum ranging from trivial to extremely serious wrongful acts. R. Rosenstoc!
An International Criminal Responsihility of States. ln: International Law on the Eve of t
Twenty — first Century. \iews from the ILC, New York, 1997, str. 266. g '_

1 Grgv. A.M.Weisburd, The Emptiness of Jus Cogens, as Hustrated by War in Bo
Herzegovina. Michigan Journal of International Law, sv.17, 1995,str. 28. at

5 Srov, A.Verdross, Forbidden Treatis in International Law. American Journal of Internat
Law, 1937, sv.31, str. 571-572. : .

6 ¢rov. H.Lauterpacht, Report on the Law of Treaties, U.N.Doc. A/CN.4/63, 1953, stri

T Srov. L.Hannikainen, Perempiory Norms (Jus Cogens} in {nternational Law: Historical:Be
lopment, Criteria, Present Status, 1988, str-222-247. :

8 Srov. G.Schwarzenberger, international Law Order, Londyn, 1972, str. 50. A dite v pozdi¥
prici uvadi: , What makes the terminology of jus cogens politically attractive are the opportuni
it offers for purposes of ideological abuse. Thus, aiready before 1939, the term was em
with the chbject of discreting the Peace Treaties of 1919-1920, and it is again availabl
similar purposes. Jus Cogens also offers a welcome device to escape from hurdensom
obligations on the assertation of their incompability with an alleged rule of peremptory chat!
G. Schwarzenberger, The Dynamic of International Law. Oxon, 1976, str. 124-125."
obavy wyjadiuje i I.M.Sinclair, kdy¥ piSe: ,Jus Cogens” is neither. Dr. Jekyil nor Mr:?
but it has the potentialities of both. If it is invoked indiscriminately and to serve short
political purposes, it could rapidly be destructive of confidence in the security of treaties,’
developed with wisdom and restraint in the over ali interest of the international commu
could constitute a wseful check upon the unbridied will of individual States.” £.M.Sinclail
Vienna Convention on the Law of Treaties, Manchester, 1973, str. 131. :

t“l Oiga“iCk souvist Zakot\'er” ojmu fus Cﬂgeﬂs Ve VIdE!ISkE uml Ué
u

iz gg:l Reports, series A, No.1, 1923, str. 47,
: -C. J Reports, S._e‘ries A/B, No.41, 1931, str, 64
C'.;avano dieii.M.Schair'a, op.cit.pod®, str. 120
" n.essentia distinction ‘shouid be d;awn. bet\;r igati
. ohn esseatlal distinct een the obligations of a
piemational éiplzt;r;g: zi;e\:?ofe (podtr¥eno D.L}, and those arising vis-éfi?:znt:twhi:d; e
i of the o monic proOLeC I':)n. _By the very nature the former are concern of all Stat e
ototion. Uher are bt rights mvolved'-,. aE.I States can held to have a legal interesr% esil [.n
e Ny ave obllgat .rfl‘sLerga.- omnes. Citovdna die M.Dixon — R.Mc Corquodal in their
»Nicaragua in its Mem'ori:?oni\:i’z k-:ﬂflts'n, }3991, e, -
o : Merits su mitted in the pressntca inci
£ it hit:: I:esioo‘:; :’ora_a em.bodlc.ed in Article 2, paragraph 4, of tiis?r:ae:tzl:a;ft:: Pﬂﬂc_lpie
en 1 e 1o be ;tzpsfzr;zz:::r_;:s;cogens." 1.C.J.Reports, 1986, str. 90-91 e United
L T Cama 1 nim stanovisku uvadf: ,But | fulf -
e agcemﬂa;s;ffirqn:gibeliiv; that the non—use of force as weli as nyozg?:tl;:::gothir?
o onotary of equz bty of States _ani:llself—determination ~ are pot cardinal rinc31 ! o
LA ut-cmfld in addition be recognized as peremptory rules ol; o
s S své;m:::s;’loghgatr’pns on a’Il States.” |.C.J.Reports, 1986, str 19‘;“5;‘7"‘;0'
e et Circumstan:el nfmh!'lazoru uvddi: It is felt that this is no;: un‘Ey th; cou "
hotion of A matan 3 oh t lis case for many reasons, but also that it re re.srent':m'ect
G of 1o blbdarid themp asizing that the principle of non-use of force be:::un S t5 t:e
o of s BT ,aspect doe very cornerstone of the human effort to promote pe o world
es not need to be emphasized. “ 1.C.J.Reports 1982 ::f ;IL; werd
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o smiuvnim pravu z roku 1969 a 9055§ZE‘ ve Vl'df%HSRE lff:!:':z;] ::Z;:;?Tr\f_
uzaviranych mezi stity 2 mezinarodnimi organizacem
anizacemi z roku 1986. ‘ o .}
g 7. Formulace ustanoveni o absolutni HEPIE'tl'IOStI, smiuv, ‘!f:, J;?ruoz\;nr;);f;;i?
s imperativnimi normari obecného r?e.zipérodnl:o plrvat\;a,szp:yuzsn ; guje e _
B ot prailiw;iapoizr:z\ll(l;”;‘?:c’ist;:gz spi¥e subjektivni hiedisko
iné pravnim piistupem. Je ) | < edisko
:rzi(j"eiéP;ac,v:ormljovéhoppoiadavku, aby .kD’gentr}i prawidlfi zb:‘;r:l}oa :)e;_;:;?;o‘:
niho prava bylo pFijato a uznano m?zmatlfflmm spo ?:]:e_:n S
Vyzdvizené kritérium je spfe zamlZenym méfitkem. Z mify | o:k et o
kvalifikovaného piijeti imperativni nornjy. Usta.noven_; jiz :e;')h * gfbyéeje: s
formaci ohledn® subjektivniho divodu zavaznosti m_eZ{qa-ro’hnl o
iuris®®. Tu se nad jiné projevuje urdita seornostlsub]ektwm op rat;;e;nou o
né spjat s konsensuafismem!”, jenZ milZe t’ake oper?vlat s ;:}::o;; telnou prévnd
domnénkou, anebo s absofutni v&tsinou, kter:a .?e nec’)plra o gjat iti o pﬁ}eﬁm e
teriaini akceptaci viech nebo Zésti {leni mezinarodn{ pospotitosts, J

1 1 ila . ledna 198G po ulo¥enf 35 ratifi-
 Videliski dmiuva o smluvnim prévu vstci-upzta v platnost 27
kacni listiny podie &, 84, Cl. 83 dmluvy zni:

i ] indrodniho prava
teré jsou v rozpory s imperativai normou obecného mezindrod [ :
&l
{ius cogens) ) srodnit
i} i { normou mezinaroanino
Ka¥ds smlouva, kterd v dob® svého uzavfeni je v rozporu s lr.np?ratwm n?)rbecného indrodn
I:il u’hO réva' je nulitni. Pro d&ely této dmluvy je 1mperat1\:'nl nc:n:nc_xuko ecného mezindrod:
o prs l:'norrr'w pfijatd a uznand mezinirodnim spoleCenstvim statll ja cliem 2 bormel
rdva érodnim s ’ .
H?O :’I; Eln‘iam’ doveleno se odchyiit a kterd miife byt zm&n¥na pouze nove
mezi jné Sh.).
mezinitodniho priva stejné povahy. (xyhl.2.15/1988 ]

r m i1 m
6 pk The [(:rmu[ation Oi the Al'tlcje is nat Tree 1re
KOITIISE Ve sve Ip dvE z roku 196 pripo Ha: . .

. . ; . !l
difficulty, since there is no simple criterion by which to u?en_tufy: %-,ene;erag i
havi 'the character of jus cogens. Moreover, the mzjority of the g iehbr
; > reaty. S
?asw :‘3 ngot have that character, and States mlady .co;tractrrc;z: :i tsl;es‘rmﬂ.I :'t o in's e
§ zprave: it be co ea
1 i idi ve své zpravi: ,Nor would 7 ! fon in & trex
?yalzo}:sfsnsls: ::e character of jus cogens merely I:(eca;.llse2 the [?ajrt):essoh:::;s:r?other treat_y
ision i itted {podtrZeno D.J.}, !
jon from that provision is to be permitted {podt . R e
niii:rzgi:icted with that provision would be void.” Citovdno dle M.Dixon - R q
Wi

- 2 . ,
ozg‘cgit'Panlfl ksssri(eanzr;iemi From Apology to Utopia. The Structure of International Legal Argu
rov, - t

inky, 1989, str. 362-389. ) ' : e ﬁ{am
T‘frll‘\; [::I:::m%emi dile pf¥e: , The ambiguous relationship Petween the _twotjpl)..]:?:ce;gibi“ty i
feste; in the curiously inconclusive discussion about generality of abeprr:c;:E?ng{Ul e e
- uesti ded " cannot even ; e
uestion ,.how many States are nee ot even | e o
C“:;C;Té f-irr:’fc;qecided to prefer either psychologism or materialism. “ M.Koskenniemi, op.cit.p .
Wi . ,

str. 392,

Smilouvy,

~."Londyn, 1982, sv.172, str. 282-233,
™ ,The obligation embodied in Artic|
- AM.Weisburd, op.cit.pod®, sir 17.
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artikuluje skute€né chovani stiti. Po¥adavek se s Jistotou nevyrovng ani s dok-
trinou trvalé ndmitky (the persistent objector doctrine)'®
cetkem" Ize vyloZit tak, Ze ¥4dny lednotlivy stat by nemal
urfovani toho, co byly nebo nebyly kogentni normy!?, Ani formulace , za MOFIMLS,
od niZ neni dovoleno se edchylit” neslyne dostatednou jasnosti a ostrostf 0,
nebot nepoukazuje na stupeii zdvaznosti imperativniho pravidia. Kogentni norma
- aforisticky ¥eZeno - svého adresita v urcité situaci k n&€emu zavazuje, kdesto
dipozitivnl norma v srovnatelné situaci nezavazuje nikoho k nifemu®'. Kogent-
ni norma zasahuje suverenitu statd kategoricky, zatimco norma dispozitivn{
hypoteticky, tj. in eventum??. Dispozitivni pravidio je normou a fa carte &ili nor-
mou volby, vib&ru, kdesto kogentni norma takovou volnost nenabizi kvd

své zdvaznostl. Dispozitivni norma navrhuje, zatimco kogentni norma
vklada.

. Slovni spojent ,jako
poZivat prive veta pFi

li stupni
zpravidia

8. Pravni diisledky rozporu mezi obsahem konkeétni

- smiouvy a dotéeného
kogentniho pravidla spo

Civaji v absofutni neplatnosti instrumentu ex tunc. Pro-
ceduralni a instituciondini zdvazky zpredmétngné v &, 65 i 66 Videfiské dmiuvy
-0 smiuvnim prévu vychézeji z konceptualizace inter

né Ucinky erga omnes® imperativniho pravidia.,
. mohou dovoldvat absolutni neplatnosti smiuvniho dokumentu. Zvazek uvedeny
v &l 53 nebo 64 pak nemiiZe byt charakterizovan jako erga omnes®. Kromé toho
" institucioninf garance zaji¥t&nd &. 66 Vidensks dmluvy spo&ivad na piisfunosti

Mezindrodniho soudniho dvora, kterdZto je ryze konsensuaini, Soud netvofi me-

partes, {imZ se opomiji prdw-
Tekiko smluvni strany se takto

18 Srov.M.E.Villiger, Customary International Law and
1985, str. 26.

' 1.M.Sinclair minf: , Ambassador Yasseen further explained that by inserting the words
.awhole" in Article 53, the Draftin

Tteaties. Dordrecht~B oston-Lancaster,

-1
& Committee had wished to stress that there was no question
-of requiring a rule to be accepted and recognised as peremptory by all states, in other words,
no individual State should have the «right of veto® in determining what were and what were not
_peremptory norms." |.M.Sinclair, op.cit.pod®, str. 127.

. VyjsdYeni, 7e se strany mehou od ustaveni ziko
vysvitleni dispozitivnosti prava natio vysvitlenf je
oviem zcela nevhodny a matouci... Termin

na odchylit je dost povrchni a jists by se pro
p3i, i kdyZ mén¥ struZné, termin ~Vylougit" je
»vyloudit” je i vyrazem nepochopeni rozdilu kogent.
hiho a dispozitivniho-priva, Strany pYece dispozitivni normu wnevyluZuii”, nybr¥ ji prostd nejsou
vizdny, co¥ je n¥co podstatnz jiného." V. Knapp, O pravu kogentnim a dispozitivnim {a také
o prave heteronomnim a autoromnim). Privnik, 1995, &1, str. 4.

“. = V.Knapp, op.cit.pod®, str. 5.
- % Srov.V.Knapp, op.cit.pod®, str. 8,

% Srov. G.Gaja, Jus Cogens Beyond the Vienna Convention. Recueit des Cows. Haag—Boston—

e 53, then cannot be characterized as erga omnpes.”
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) L isis, nybr? jej vyklads a pouZivd, tiebaze praxi statd mezi nimi udrfeni mezinarodniho miry a bezpe&nosti, sebeurdeni ndrodi, lidské
zindrodni pravo skize stare decisis, nybre Je; : byti (zachovéni Zivota) a uchovéni Fivotniho prostiedr. Vylet je zim&md otev¥eny.
Enumerace ponechdvd prostor pro dal¥i evaluaci. Aviak z povahy v&ci nevyplyvi,
te zékladni zéjem bude vidy chringn imperativnim zdvazkem.27

11. Druhy odstavec &. 19 ndvrhu zakiidd korelaci objektivni (porudeni zi-
vazki zasadni povahy pro ochranu zikladnich zdjmi mezindrodntho spoledenstyi)
a subjektivni nalefitosti. Subjektivni stoZka tkvi v tom, ¥e toto kvalifikované
.~mezindrodn& protipravni chovani uznivd mezindrodni spolefenstvi jako celek za
" -zlo€in. - Takové vymezeni se pFibliZije nepFipustnémii definovan{ kruhem {circu-
fus in definiendo)®®. Vzdor vy¥&ené slabing mezinirodni spolefenstvi musf uznat
predm&tné protipravni chovani za zlo&in?®. K tomu se vise otdzka nadveknu-
14 v souvislosti s psychologizujicim anebo materialistickym®® pojiménim opinio
iuris jako subjektivniho diivodu zdvaznosti mezindrodniho oby&eje. Uzndnf proti-
prévntho chovani za mezindrodni zloin u&inéné mezinirodnim spoledenstvim jako
celkem by m&lo manifestovat v¥eobecny souhlas, Jenf nemusi byt jisté absolut-
né generdini ani vyslovny. Vice versa, podie analogie s ¢l. 53 Videliské tmluvy
o smluvnim pravu lze konstatovat, ¥e Z3dny stit nemiZe zpochybnit mezinarodni
komunitou provedené uznani protipravniho chovéni za zloZin. '

12. Mikrokomparace &. 19 a . 53 Videriské Umluvy ukazuje, ¥e sekunddrni

- norma nepoZaduje pfijeti i uznani a trva toliko na prévnim poZadavku uznani, co¥
‘obraZi i skute€nost, Ze zlo&in nesmf byt prece prijat. L

ovliviluje. o . o

g, (1. 19, odst. 2 a 3 navrhu &l4nki o odpovédnostxitatu vg;;nezuje r?ez(;narod-._
ni zloZin na podkladé abstraktniho i kenkrétniko Earzstupu. I?ru},?rr] fod_;’iiar;ec.
uvedeného ustarioveni je &asten® fogickou abstr;akq vgvoz:en- z (;ga b*ekﬁ:e)
mezinarodn® protipravniho chovani, kdyZ se v nem’zduraznuje Jev c::I ?ej w i
nalesitost; porufeni mezindrodniho zévarzku’. Dru’hy ,c.)dstavec PO?SO::“'E-IO syf:
jednalo o porugeni zdvazku, ktery chrém( zakladni zajm’y Tezm;av dn urEi:o._
lecenstyvi. Ustanoveni &l. 19 zde poukazuje' n? podsta:c'ne za;rrjy, fth i e U
intenzitu. Jejich esence spotiva v uchovéni a rozvaji mezinrodni oi_pmszor“
stvi. Chran®né zijmy, jako? i jejich hioubka se ’ovsem mém’iv'ca’s.e 5 iad-]-{
v zavislosti na materidlnich okolnostech.?® Ta.kove'fundamenta ni zajmy vyZaduji
hodnocenf, kterésto je spi¥e mimopravni, sociologické povahy.

10, Treti odstavec uZ explicitn® poukazuje na konkrétni chranéné zajmy a uvadyf

25 #}. 10 nivrhu v anglickém znni:

1. An Act of & State which constitutes a breach of an international obligation is l:ndmterna.-
) ¢ - . . .
tionally wrongful act, regardiess of the subject-matter of the obligation breache

2. An internationatly wrongful act which results from the breach by a Stat::;f an ;nte;z:?:;:.
‘ i i i sts of the internati
igati 1 he protection of fundamental intere
ral obligation so essential for t 1 :
commufity that its breach is recognized as a crime by that community as a whole con
tutes an international crime.

13. Analyzovand subjektivni nileZitost se nevztahuje na stit, ktery se dopus-
til kvalifikovaného mezindrodn# protipravniho chovdni, proto¥e tato komponenta
“je vymezena &.3 ndvrhu. Re&ené ustanovenf definuje subjektivni siezku bindrni
- strukturovaného protipravniho chovani na podkiada priCitatelnosti. PFitom pFici-

tatelnost jako konstituujici slozka®! jest o&ividni objektivizovdna, nebot ststu je

3. Subject to pharagraph 2, and the basis of the rules of international law in force,
- international crime may result, inter afia, from:

{a) a serious breach of an international obligation of essential im!:o.rrance for tlje main-
tenance of international peace and security, such as that prohibiting aggression, :
(b} a serious breach of international obligation of essential imp_or't?nce for safiig.u;r@
the right of self-determination of peoples, such as that prohibiting the establishme
or maintenance by force of colonial domination, _ o
a serious breach on = widespread scale of an international obhg_a'f:c.m of essential imp
© tance for safeguarding the human being, such as those prohibiting slavery, genoc
and apartheid, . . :
{d) a serious breach of iaternational obligation of essential ||:|1|?cfrtance f?r safe“gu:rdnm
and prevention of human enviroment, such as those prohibiting massive pollutic
the atmosphere or of the sea.

T St#3f byvi za soutdst mezindrodniho préva kogentniho uznna v doktring ochrana Fivotniho
prostedi. Nelze pochybovat o hloubce spoleenského viznamu ochrany Zivotnfho prostfedy, ale
obyejovd normativita toho druhu zévaznosti se rozhodnz neustilila v praxi stitd.
% Srov, V.Knapp, Uvod do videcks price {vEdecks propedeutika). Brno, 1981, str. 106.
* % ,The acceptance of the notion Jjus cogens was conditione¢ on acceptance of the system,
ie., on express acceptance of a role the International Court of Justice, There is no comparable
institution for denominating accepting one no basis whatsoever for dealing with the notion of
- States as criminals.” R, Rosenstock, op.cit.pod?, str. 272. : :
b Srov.M.Koskeniem;, op.cit.pod’®, str. 363-378. ) -
31 «The Court,_rhras also, under Article 53 of its Statute, to satisfy itself that the claims of the
Applicant are well founded in law. To this end, it considers the acts complzined of in order
“to determine how far, legally, they may be attributed to the franian State (as distinct from
he occupiers of the Embassy} and whether they are compatible or incompatible with iran's
‘obligations under treaties in force or other applicable rules of international fa

. . ~ - . " . wrt
4. Any internationally wrongful act which is not an international crime in accordance witl
paragraph 2 constitutes an international delict.

. 3 ) 9
Report of the ICL on the work of its forty—eighth session 6 May.— 26 Jyly 1996-. ..New York, 1

str. 131.

w.“ Summaries of
% Srov. V.Knapp, op.cit.pod®®, str. 9.
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o o de facto). V koncep-
FiZftno jednani nebo opornenuti jeho Orga‘nu’(det”-;:e ;fljzite!e ke svému ilegalni..
i J‘ﬁEitate!nosti se neobjevuje ng.ch!f: Ky Vzhal ¥ takovou vlastnost nemaji.
tualizaci p %vad stéty z fenomenologického po ‘ectlu - subjektivizoval
mu 2k, Pone:a Z siu {mens rea)** by subjektivni na|eZ!t°kt skutku krim
3 ého amy < st by takto v L
Pozéda;ie'; rz;i do trestné pravni iiée a cdpovédnost statu by :
a prived! by e
nalizoval. oo ffiuje zava¥nost anebo zéva
. indrontho zloinu jest& napiiyj ¥
mu mezindroniho z 1 - . ivazku. PoZadavek
14. (-)bska,h p:iéﬁtku provedené poruSeni mezmarodlnil'_ilo z:::e jovt bt proble.
ng av Siro eL:;ent' mezindrodniho zavazku se v ?dborne i ’e\:ainou ogbr jon mes
ey POI; Ize pry roziisovat mezi agresi B e ka chizi z odfigné.
mathJkYT.' er: ktery agresi pojmovE nenaph\‘iule‘_ ?abnan\:g bytvyv)’,hrad-né Spoj
agrest 2 Cm’h 'uchopenl’ mezindrodniho ziocinu, jenz by e
ho pojmoveno s 134
. H videl. ) .
enim kogentnich pra . Xené naroky na vykladov
s por“ Nale¥itost zdvaZnosti porueni spise klat.:le zuyfegsnr;a?dg u(“;iné):l)’( wiklad
1I?l;éf:feéinnost adresatii sekunddrnich prav Id?l\}?sladkﬁm Jako by formula-
aap . ie vést k rozdilnym pravni vysie : v "
: dia miize vést k r o : funktntho poptedi
2 aphkaC(T Prelv;dky mezindrodnich sporii. Tim vysdzUPUJe do
e skryvala zar () oot dn? ank ravidla.
:rocedy:rélni i institucionalni zaji¥téni aplikace p

l 1 atu,
16 N [Il KOIIIISE UdI’ZU e kO lceptuéh“ jedlIIOSt Odpo\"édnost st
. ayv

vBak kodifikatni orgén nemiize uchovat je wyludng singularita pravnich nésiedkq
mezindrodnich zlo&ing a deliktil, nebot by popFel nutnost jejich rozlitens. Rozdily
v prévnich ndsledcich zloging a delikti jsou vécné a vztahové, Spachanf zlo&inu
vyvolava pravni nisledky typické pro delikt, av¥ak nadto {pFidavng) dals nasledky,
jeZ n&které jsou ryze reparaéni povahy {&l. 52 navrhu) a dai¥f prekraduji tento
funkeni rozmgr (&, 53 ndvrhu). V relagnim pojetf zakldda mezinsrodni zlogin vidy
odpové&dnostn{ pravni rozmr erga omnes, kde¥to pro delikt je vyhrazen vztah inter
partes,

17. Zvid¥tni nasledky mezindrodniho zlo€inu?®

ex lege zat&%uif poruitels k pk
(b} that conduct constitutes a breach of an international obligation of the State.

' Report of the ILC on the work of jts forty — eighth session 6 May — 26 July 1996, New York,
1995, str. 125-126.

* Kapitofa IV. ndvrhy md ndsledujici anglické znanf:

{nternational Crimes
Article 51
Consequences of an international crime
; An international crime ent

ails all the iegal conse
> and, in addition, such furt

quences of any other internationally wongful act
her consequences as a

re set out in articies 52 and 53,

Article 52

ry ce. .
dvisol OPEnlOI‘lS a!ld Qrders of tl eln ternatlollal Cﬂult Of Justl 1948 i8]
Judgments, Advis

: 4 individ
York, 1992, str- . nerally relevant is not the psychological attit_":it(:ft:];: responsi
,On another view what 'Stiebut the objective conduct of the state f:f'f:e- chologicat fai
acting as organ for the Sti its obfigations without the need to lde"i")l" p‘;‘:" Manual of
for the violation OI En}rir?lé;ez de Aréchaga, International Responsibiity. In:

any of its agents.” E.

‘Where an internationatly wrongful act of a State is an international crime;
(2) an injured State's entitlement to obtain restitution in kind is not subji
set out in subparagraphs (c) and {d} of article 43,

ect to the limitation
{b) an injured State’s entitlement to obtain s

atisfaction is not subject to the restriction in
. paragraph 3 of anticle 45.
68, str. 534-535.
b to — New York, 1968, L .
. ) yn — Meibourne T°l_'°“ ) s ult or more precise Article 53
International Iraw. Lon?r'.e Commission had in mind the notion of f:‘era oo at the i
* ult is possible tl?a?on of a wrongful act, but na such statements were
international commassi

et - t fer e notion me 2d from the ré‘al

IS, [N any eveni not very plau o atfiem 0 transre th t 15 T

) ¥ IB sible tt pt 1
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SiOV C tepe!ka Odpo\’éd 1ast statu NaUrI Clanku 1a¥ 35 kod kadnid !UV}‘ (5 ks lle.llt :
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Obfigations for all States

tted by State entails an obligation for every ather State:
(a) not to recognize as lawful the situation created by the crime,

(b) mot to render aid or assistance to th

An international crime commi

¢ State which has committed the crime in maintaining
_ the situation so Created, .
L - furis coge . . . L.
Praha, 1985115tr'és'1-\;6y0i;w"’é $e takovym zivazkem miife byt jen zav?zek Juris g : (c) todcooperate with other State in carrying out the obligations subparagraphs {a} and (b},
34 ri povahy wi Il r o an
. : . 54-55: . . :
C.Cepelka, Opvc‘t'pold 33, str svrhy v anglické verzi zni: bility of that S : {d) to cooperate with other States in the application of measures designed to eliminate the
35 Sroy. &. 1a 3 ndvrhn, CL 1 na‘-’f State entails the international responsibility | act oF consequences of the crime
A act of a Sta . . H ongful act O ’ . . .
Every '"te"“at'o,naify “goﬂg,fuangﬁckou mutaci: There is an lnternata.ona“y wrongf e Report of the ILC on the work of its forty—eighth session 6 May - 26 July 1996, Mew
1. 3 ndvrhu md ndsledutic . _ e . York 1906, str, 146, : ) . )
. ' ) . te under intern :
e ' isting of an action or omission is atrributable to the State -
{a) conduct cons

faw, and
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E: Je oy edioha mezindrodntho zlodinu v bezvychoaﬁzé souté
uidsce ¥

612 __ e

40, odst. 3 ndvrhu vZechny ostatni stéty
ni poskozeného subjektu. Tito Henové mezindrodnfho spoles
i k Gpiné reparaci. Pravidlo zpredm&tnéné v &l. 52 navrhy j
bem, nebot umoZiiuje poskozenému nebo poskoz
tituce a satisfakee jako metod reparace

38 dy& omezeni: fakticko

& pravni nemoZnost pinZni. P L
tavek ad fmpossibifiapnemo ;:JI;_)rvem pnpff:ie kodifikagni orgdn respektuje po¥
mperativni pravidlo. Komise :gatur. \Y prlPadé druhém nemiiZe byt de’ri) po’za_
podkozeného statu. ¥l 8o {S\:lak odstraﬁ_uje oba dalii pravni limity ve riovino
nfho stavu, tfebaZe je na 'bF; : -g_‘ a) dowolu je poZadovat takové uve dem’dg fpech
eprimeFent prospchu plem_zu IEE!e zxi[astr.—: zdsadniho zdvazku uvaleno bPUvod_
L ickou nezdvislost & ho e:i o statu anebo takovd z4t&?, kters ohro; rémeno
vnf dpravy. Porusitel Spo rarsfcou_ stabilitu. Komise uvddi i moti 2uje jeho
e Y €l nesmi mit uZitek ze svého ilegdlni 8:cwy uvedené
niset bolestivou a obtiZnou restituci.?® o ilegdlntho po&indni a musi

néni vl véem, protoZe jsou dle &k
v pravnim postave
Zenstvi jsou oprdvnén
formulovano dovolujicim zplso
Fihlizet k ngkterym omezenim res

nym nepl
18. Ustanoveni &. 52 navrhy ponechdva stranou

ftutio in integrum. Anglickd mutace ustanoven( zni:

The injured State is entitled to obtain from the State which has committed an interaational
wrongfut act restitution in kind, that is, the re—establishmant of the situation which existed befg
the wrongful act was committed, provided and to the extent that restitution in kind: -

37 | 43 navrhu kodifikuje rest

- 19, Ve v&ci zadostiudi '
' ostiuéinéni vylucuj
korporovany do &. 45 o'llesr;t \;,YIUCUJE’ fnalyzované ustanoveni prévni po¥ad
dvazku. Lze pﬁPOmen;mt i.e , kteryz’to piné zohledhuje dﬁStO‘iHOStp - :lv:elk
. Ze samotnym spachanim mezinirodniho z?og“SIte.‘e
tnu - jiz

{a) is not materially impossible,
3t sniZuje sviij X, e .

uje sviij spolefensky i eticky vyznam a postaven;, 1

ni. Do -

e a breach of an obligation arising from a peremptory norm of ééne

{b) would not involv
international law, _
~ 20. Pojeti zvlagtnich na

ni . _r e
sovidnost, Protoi:_-:h n!as\i’etliku -zioc'mu upeviiuje reparagni a preventivni .
shrauje mravnf od vylucuje zisk jakékoliv hmotné i nehmotné vy it f}‘“kc'
I odsudek. Prevence tu v¥ak nezivisi otné vyhody, jako?
i

arace, ale téZ na efektivit® jejiho plisobeni.

ortion to the benefit which the injured’

en out of ail prop
ation, or

g restitution in kind instead compens
y jeopardize the potitical independence of economic stability of theS
ted the internationatly wrongfut act, whereas the injured Stat
ot abtain restitution in kind.

{c) would not involve a burd
would gain from obtainin
{d} would not serioust
which has commit Jer.' na konceptualizac

ot be similary affected if it did » .
21. JestliZe ustanoveni &. 52 nadvrhu se pohybuj

ohybuje v repara&nim rémci '

rdmci -odpo-

Ednostnich ndsledkd ¥ {

e i ke zal;iélljl_({éeils:wustanfv’enp tyto meze piekrafuje. Ustanoveni |
e véem Hentm mezihé:odn;hpr'kazujlc‘ 2 rovn&z md povahu erga omnes Zaka.
i 2 poskytovat somoc o 0‘; 5P039Ce’nstw uznat situaci zaloZenou z!b'éi.ne .
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22. Ustanovenf &. -

stiulingni:
State which has committed an in
1 damage, cause:

#1. 45 ndvrhu stipuluje v anglickém jazyce zado
to obtain from the
on for the damage, in particufar mora
full reparation.

1. The injured State is entitled
tionally wrongfu! act satisfacti
that act, if and to the extent pacessary to provide

5 Satisfaction may take the form of one or more of following:

(a) an apology.

{b) nominal damages, | v mezini-

() in cases of gross infringement of
the gravity of the infringement,

{d) in cases where the internationally wr
of officials or from criminal conduct o
against, or punishment of, those responsible.

satisfation does not justify demands whic!

mitted the internationally wrongful act:
26 July__l_gg

the rights of the injured State, damages 53
_ soub&#ng prikazuje stiti e
je statim spolupra -
covat pfi provadéni

ongful act arose from the serious mis

f officials or privats parties, disciplinary. Restitution is essentially the restoration of
ion of the

e Commission befj ' situation as it exi : oo
ieves a . it existed pri :
‘or benefit from a wron :’;?ﬂgﬁomg' State ought never to be ab!ei;i;:ovthe unEa_v_vqu act,
gdoing that is a crime, however painful or burdea|r| the fruits of ts
nsome restoration

be.” Report of the
ILC .
‘ork, 1996, str. 158 on the work of its forty ~ eighth session 6 May - 26 July
: 3 = 26 July 1996,

OnCePt is not unifor lly defined ACCOIdi!I to one deﬁl“ 1on, rest:
. g t estitution
¥ in kind would

in re-establishing th
e sta
tus quo ante, namely the situation that existed pri
prior to the

ence of the wrongful 2 .
Report of the ILC Ct, in order to bring the parti ionshi
on th ofS parties relatio te l . .
tr. 151-152 n the workof its forty — fifth session 3 May j;‘;'j:;;cfggg ;htf original
; ‘ , New York,

Report of the ILC on- i
on-the f.?ork of its forty — eighth session § May — 26 luly 1996
Tk of o5 uly , New

3. The right of the injured State to obtain
~ the dignity of the State which has com
Report of the iLC on the work of its forty—eighth session 6 May —

York, 1986, str. 142-143.

on the entitlement of an injures
bparagraphs () and (d) of paragraph 1 of Article 43, whi
he case of a crime.” Report of the ILC o't
96, New York, 1096, str. 167-168.

38 Ag to restitution in kind, there are two fimitations

to this remedy, contained in su
Commission believes ought not to apply in t

of its forty — eighth session & May — 26 July 19 996, str. 168-160




Casopis pro prévai védu a praxi 4 fek: Je predloha mezindrodného zlodiny v bezvjchodné soulésce ¢ §15

tedchozich zdvazki, jakoZ i pfi aplikaci opat‘fehf uréenych k odstranéni nésiéd erizuje ?xk!uzivir:a a vorlba prost‘fedkl:.’l,lkonsensuéilm' zaklad Fe§e_ni’ spa}rﬁ,
predchozich zavazkil, Ja pry apyt lidaritou _ 3 vychazi z koordinované povahy mezinirodnho priva a decentralizovaného
mezinirodniho zlo&inu. Ustanoveni je prodchnutd soli : ' edy bez hierarchie) mezindrodniho spoletenstvi a absence Easovjch podmi-
k. Névrh &ankd nastoluje tempordini poZadavky © a z¥eteln vymezuje volbu
siredkil, aviak v zasad& uchovidvi konsensudini podstatu. K prolomeni sou-
asného zakladu dochdzi u smir¥ho Fizeni, kdy spomd strana md¥e pit spin&nf
3cné a Casové podminky jednostranné predloZit spor smird komisi. Smir&i ¥izent
ak predstavuje prvni stupeii dvoufdzového procesu®!, Druhy stupefi reprezentu-
ozhod&f Yizeni, kteréfto podmifiuje souhlas spornych stran.%S SpoleXenska
ivaZnost mezindrodnich zloinii si oviem vyZaduje revolu€ni &in -zalo¥eni ob-
gatorm’ piislusnosti rozhod&tho tribunslu, jinak spory o mezindrodnim zlo&inu
ohou ziistat v nekonecném prastoru nefefeného. Ustanoveni &. 58 navrhu
Faduje dilEf zm&nu. Jde i o upevn¥ni byt fragmentdrni institucionalizace me-
narodniho prdva i zesileni organizované pospolitosti statil, tfeba¥e tim dochdzi
k erozi traditni povahy mezindrodn& pravniho systému. Nadto musi t¥etf &ist
navrhu prihlizet k erga omnes nésledkiim mezindrodniho zio&inu a ostre uréit, kdo
viechno poZiva pozici sporné strany, jinak jsou ditsledky toto¥né jakou €. 53 a 64
deiiskeé dmluvy o smluvnim pravu z roku 1969, je¥to dand ustanoveni stipulyjf,
e absolutni neplatnosti n&jaké mezindrodni smlouvy se mohou dovolat pouze jeji

93. V souvislosti s ustanovenim &l. 53 se objevuje ot.ézt(a, zd’ali pFi au.tb'_ _
povaze mezingrodniho prava neni nezbytné vyuriiti' mezman}d}n:;{h organizaci
institucionalnich prostfedki spoluprice. Tak v p‘r’ipac?é_uzna.n: zakazui t_iltuace
byla zaloZena zlo&inem, Ize olekdvat sét_'ii jednéni uti smgu_ff ve forme Jednost
nych pravnich aktd (neuzndni & protgst) anebcj alkt organ|onaneho spoleden
statil vyjadFeny v zdvazné rezoluci orgdnu mezmarodmvorgamzace (us’ne’SEn
dy bezpe&nosti OSN), pfidemZ takovad rezoiucevliude, p,ozfldovat neuznni 51F .
Analogicky stav se miiZe zjevit také p¥i uskutecnoyap:vzaka'z'u pomoci a p?dp
(zdrzeni se jakékoli akce). Ve v&ci prijeti opat‘fens,vjez maji elmjmovat n:-isl
zlotinu, je absence institucionalizace tém&f neprec’lstavnglr’?a. K,olektlv. :
akci na mezindrodni zio&in by mél zprostfedkovat orgén mezan’ar_oc’im o;:g§mza
Odpovéd ve form@ uloZeni sankce viak nemusi ,b)’rt pfi ja.ta’. To ’zaws: r!a vili (& p
litické nevoli) pfisiusného a pravomocného organvu mezindrodni organizace. T|
reparaéni obsah o'dpovédnostnfch nasiedki odd&len od iatentnj’ho p’urllttvn:he.
sledku, ktery¥to miZe nastoupit jen aplikaci sankce. J\s skutecnfasti, Ze naf
paralyzovani Rady bezpelnosti OSN je v takovgch .pnpadech c_:etnéﬁll ne,z_ ]
v¥dyt dany orgdn je vysostn& politickym sborem cifnu; Bada jei vymez?’rym:._
storem pro prosazovéni individudlnich vitalnich zajma, Jl?i se’ mcihou prlr:lt f
byt ve shod¥ s intenzivnim zajmem obecnym. V uvta’denem ramci se Sta:\Il otg “
oslabenych inkl odpovednostnich nasledid, trebaze forTy reparsse slce e fa dispute regarding the interpretation or application of the present articles arises between two
provizi zikaz uznani a poskytovani pomoci i podporyla pitkaz :.ipoiuprace. P ¢ more S_tates' Parties to the'prfasent articles, they shall, upon the request of any of them, seek
vodnim jevem vZak nemusi byt sank&ni odpovéd. Pfimé donuceni t;f,lf neFastuPu o sattle it amucal?iy by negc.)tlafm' ’
ex lege, jeho pouZiti bude zéviset na konkrétnich okolnostech zlodinu i fakti 1. 56. ndvehu m3 toto angiické zn&nf:

e e H fuiné f three months after the first request for negotiations, the dispute has not been settled agreement
P { n4 zloZinu v¥ak mohou ziistat jen u Gplné repara o cen inst] ;

zajmi. OdpovEdnostni nasledky nd no mode of binding third party settiement has been instituted, any party to the dispute may
ubmit it to conciliation in conformity with procedure set out in annex I to the present articles.

43 (1. 54 ndvrhu md nisledujici anglickou podobu:

24. Pojmové uchopeni mezindrodniho Z[OEi[\U im.p[il(u_if néktu.eré !jfurt'ito
spojené s mirou zdvaZnosti poruSent &i se subjelftavnfml 'nalez:t\c’:lsttn'l zlo&nu. Pr | 55. odst 1 znf v anglick€ mutaci takto:
to procesni a instituciondin{ zaji§ténl’ ;k_oumanych pra}r;de! PO_ZW? 'ar.npl.er_r'ienjtg:c . Failing a reference of the disp!.lte_to the Conciliation Commission provided fo.r ‘in article 56_0:
vyznam. Treti &st ndvrhu &ankd zahrnuje Obvylid?' dlploma:clc’k? i jLI-dlflalnl m ':?I::;g e:jn ag;eed settllaement wnhn: s:xl:no-:t:; fczll.]om:gtthe; repo;ot’lt:?bCorr;rTsEn, the g:rtt:e;
tody urovnavani sporfi*l. VEcnou- pisobnost pravidel chovani dstrojné dopln_ e dispute may, by agreement, submit the dispute to an arbitral tribunal to be constitute

) . oo . o 42 -conformity with annex I} to the present articles, Report of the ILC on the work of its forty -
gasové podminky, aby bylo zabringno rozvieklosti pokojného FeSeni sporti™. ghth session 6 May — 26 July 1996, New York, 1996, str. 147-148,

25. Praceduraini mechanismus ustaleny v obecném mezindrodnim pravu ("-h :;“ Gra.dau:e metod mirového urovném’spon‘.'! v ndvrhu &linkd plnf dvi funkce. Predn stupituje
- o jednotlivé prostfedky, pridem¥ stanovi vBcné a Zasové podminky aplikace, a za druhé zesiluje
— — . " - - indrodnich prévei zdvaznost vysledki Fizeni. Smir& komise Pfijima toliko doporufeni, kde¥to arbitrs¥ni
41 [ ¥ 1 i diplomatické prostredky pokojného urovndni mezindrodai v 2 " k - 2MmiC T Poru .
_'l:fetl‘t‘fast’na'vr,hl:j z;hén:ﬁ;bme:smg'éiﬁzeni U judicidiniho feSenf spord ndveh upFednostiii _“gan rozhoduje se zévaznym prévni (ifinkem o pravnich nebo faktickych otazkich.
sporii vygefinayam. obré sluZby o o « This could be achieved by amending article 58, in effect making arbitration compulsory for
T:I;):i rl‘zen;- indrodni privo pfikazuje Ye¥it mezindrodni spory mirovymi ‘metodami. - Norm ;’imef{--i( 1 Report of tge ILC on the work of its forty — eighth session 6 May — 26 July 1996,
NE mezZ| : . sarl 2 - 2! . .
obecného mezindrodniho priva vEak neuklddaji zdvazek, aby spor byl vy¥e¥en v urdité hit&: - w York, 1996, str. 16







