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1. INTRODUCTION

In international law, the 1951 Geneva Refugge
Convention! guarantees a number of rights to refu-
gees, like the right of non—discrimination and freedom
of religion {Articles 3 and 4). A considerable number
of articles deals with the judicial and personal status,
the rights that a refugee has at the level of property,
access to the courts, employment and welfare (Artic-
les 17 to 24) and administrative status (Articles 25 to
34). The rationale behind the Refugee Convention is
to offer protection to persons who do not benefit from
the protection of their home country any longer.? If
the State of which they have citizenship does not pro-
® tect them any more and they are unable or unwilling
to return there for reason of a well-founded fear of per-
secution, then they benefit this substitute protection
of the Geneva Convention.

Probably the most important and essential right
in this perspective is the right not to be returned to
the country where the refugee would be at risk of per-
secution and where his or her life or freedom would
be threatened (Article 33). This so—called principle of
non-refoulement means that States, parties to the Re-
fugee Convention, cannot send refugees back to their

country of origin or to any other country where their-

life or freedom may be threatened.

The principle of non-refoulement gives rise to dis-
cussion because it is often confused with a broader
principle, namely the principle of asylum. Asylum
is the admission to residence and lasiing protecti-

on against the jurisdiction of another State.® Non-—
refoulement and asylum are not synonymous, as willk
be shown hereafter. The misconception that they are
is one of the causes leading to the weakening of the
non-refoulement protection in contemporary Euro-
pean asylum practice.

Much confusion and discussion about the implica-
tions of refugee law in Europe these days, results from
the mix—up between the principles of non—refoulement
and asylum. When these are erroneously considered to
coincide, — in the sense that once you allow a refugee
to come into your country, you should give him or her
permanent stay in that country —, the principles of
refugee protection and immigration control clash. Na-
tional authorities, always keen on restricting immigra-
tion to Burope, will consider refugee law a threat from
this point of view, since # is believed to be a means to
circumvent strict immigration control. This may par-
tially explain the rigidity of both refugee recogniti-
on procedures and the interpretation of the Refugee
Convention in the last decade and the reluctance to
respond swiftly to mass influx of asylum seekers as
a result of the Yugoslav wars.

Tn this perspective three issues will be examined
hereafter: (1)} the relationship between the principle of
asylum and that of non-refoulement; (2} the meaning
of the principle of non-—refoulement as it is written do-
wn in the Refugee Convention of 1951; and (3) the
application of the non-refoulement principle in con-
temporary asylum practice.?

* Lic. jur. (Gent), LL.M. {Toronto), Assistani at the Faculty of Law, University of Antwerp (UFSIA}, Belgium. This paper is the
edited version of a lecture given in the 1998-99 Refugee Law Course at the Faculty of Law of Masaryk University (Brno). The
original text of the lecture can be found in B. BUDIKOVA et al., Integrated English Longuage Course in Refugee Law (Brno: Masaryk
University Press, 1999), 77.

1‘ Geneva Convention of 28 July 1951 Relating Lo the Status of Refugees, 185 UNTS 150.

2 B, CREPEAU, Droii d'esile. De Uhospitalité auz contriles migratoires (Brussels: Ed. Bruylant, 1995), 100-101.

3 3.8. Coopwin-GiLL, The Refugee in Infernafional Law (Oxford: Clarendon Press, 1996), 173.
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2. REFUGEES, ASYLUM
AND NON-REFOULEMENT

The idea of a State offering protection to citizens
of another State is certainly not new. Already in the
16th century Hugo Grotius, in his treatise on public in-
ternational law De iure belli ac pacis, recognised that
one should not refuse permanent residence to aliens
who, after having been expelled from their country,
seek protection.® Today too, the terms ‘refugee law’
and ‘asylum law’ are used interchangeably in common
practice. In general, the common (mis)understanding
all too often seems to be that asylum seekers or refuge-
es have both the right not to be returned to their coun-
try of origin and the right to stay in a country of asy-
lum or refuge. Legally speaking, however, the picture is
quite different. The principle of non—refoulement and
that of asylum are two principles that can both apply
to asylum claimants who are refugees under the Refu-
gee Convention. But they do not necessarily need to
apply simultansously to all cases.

Asylum is the admission to residence and lasting
protection againsi, the jurisdiction of another State. It
is offered when a State decides that a cifizen of ano-
ther State will not be returned to his or her State of
origin or any other State end that he or she is allowed
to reside legally in that country of asylum, no matter
what the reason of his or her unwillingness or inability
to return is. As such it is an exercise of the sovereign-
ty of a State. An individual, however, has no right, fo
asylum and cannot claim that asylum must be given.S

The non-refoulement principle in Article 33 of the
Refugee Convention on the other hand does create an
individual right, namely the right of a person not to
be returned to a country where his or her or her life or
freedom would be threatened on account of his or her
race, religion, nationality, membership of a particular
social group or political opinion. It may well be that
a person, who is entitled to protection under Artic-
Ie 33 of the Convention, is given asylum — the purpose
of most asylum and recognition procedures in domes-
tic law in Europe is the awarding of a residence permit
to refugees —, but it is not at all compulsory. A State
party to the Refugee Convention is under no obliga-
tion to grant a refugee permanent residence status in
the country of refuge/asylum. Furthermore, the non -
refoulement principle in the Refugee Convention states

Analysed, with A Commentary {Cambridge: Cambridge University

a limited number of reasons why the person cannot be
removed (threat of life or freedom on five grounds).
The non-—refoulement principle does not include a ri-
ght to asylum, nor does the Refugee Convention in
general.” If a refugee/asylum claimant is given asy-
lum, that is the result of the application of national
legislation, rather than the consequence of the Refugee
Convention.®

It must be clear that the application of the two
principles does not entirely overlap. Some refugees,
protected under Article 33 (non-refoulement) will in
fact also be given asylum. But asylum can also be gi-
ven to those who do not fulfil all the conditions under
the Geneva Refugee Convention because they are not
refugees under Article 1 of that Convention (e.g. war
refugees) or because the situation in the country of
origin is not tantamount, to a threat of life or freedom.
In practice persons, who do not come under Artic-
le 1, but who would encounter duress and hardship
upon return, such as war refugees, are indeed given
asylum. Asylum is a much broader concept than non—
refoulement,, .

The asylum principle figures in some international
instruments. Article 14 of the Universal Declaration
of Human Rights of 1948 reads that ‘everyone has the
right to seek and to enjoy in other countries asylum
from persecution’. This does not count for those who
are fieeing from prosecution (not persecution) from
non-political crimes or acts contrary to the principles
and purposes of the United Nations. The Universal
Declaration however is not self-executing and does not
create as such any subjective right to asylum.® Asy-
Ium is also mentioned in the Declaration on Territorial
Asylum, adopted unanimously by the UN General As-
sembly in 1967'°: asylum granted by a State should be
respected by other States (Article 1.1). The granting
of asylum still remains a matter of national sovereign-
ty and discretion however: ‘it shall rest with the State
granting asylum to evaluate the grounds for the grant
of asylum’ (Article 1.3). Thus, every State will decide
whether or not it is willing to grant asylum to a person
and for what reasons. Common in both declarations
is the fact that they refer to the principle of asylum,
but at the same time accept that it remains within the
jurisdiction of the States to grant asylum or not.

The Convention on the Specific Aspects of Refu-
gee Problems in Africa, adopted by the member Sta-

Press, 1995).

® H. GroTivs, De dure bellis ac pacis, 1625, Lib. 11, Cap. I, § XVL

8 F. CREPEAY, o.c., 184,

7 See e.g. Article 31, 2 (on refugees unlawfully in the country of refuge): “The Contracting States shall not apply to the movements
of such refugees restrictions other than those which are necessary and such restrictions shall only be applied until their status in the
country is regularised or they obtain admission into ancther country. The Contracting States shall allow such refugees a reasonable
period and all the necessary facilities to obtain edmission info another couniry.’ (emphasis added) This suggests that the refugee
does not have a right to regularisation of his or her Stay in the country of refuge.

¥ G.5. GoopwiN-GriL, o.¢., 203.
® F. CREPEAU, o.c., 141-142,
10 UNGA res. 2312 (XXII), 14 December 1967.
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tes to the Organisation of African Unity in 1969 and
into force since 1974, also refers to asylum.' This re-
gional convention is only applicable to some African
countries. It defines the notion of refugee!? more bro-
adly and includes alsc persons who are flecing from all
sorts of aggression (e.g. war refugees). Article II of the
Convention states that Member States of the Organi-
sation of African Unity shall use their best endeavours
consistent with their respective legislation, to receive
refugees and to secure the settlement of those refugees
who, for well-founded reasons, are unable or unwilling
to return to their country of origin. The link between
refugee status and the right to asylum is made here.
The obligations of the contracting States remain B-
mited though. They ‘shall use their best endeavours’,
thus excluding the individual right to asylum.

A similar approach can be seen, in the context of
the Geneva Refugee Convention, in the UNHCR Exe-
cutive Committee’® Conclusion N'5 of 1977.1% The
Committee appealed to the governments to follow, or
continue to follow, liberal practices in granting per-
manent or at least temporary asylum to refugees who
have come directly to their territory. Here too, asylum
is linked to refugee status although the latter does not
necessarily imply the first. Whereas non—refoulement
is compelling because it is written down in the Refugee
Convention, asylum is not. States can offer and grant
asylum (and are encouraged by the Executive Com-
mittee to do so), but are under no formal obligation
to do so under the Geneva Refugee Convention.

& THE INCLUSION
OF THE PRINCIPLE
OF NON-REFOULEMENT

Before the principle of non-refoulement was adop-
ted in the Refugee Convention, it had already appea-
red on earlier accasions. Under the 1933 Convention
relating to the International Status of Refugees!® it
was not permitted to remove resident refugees or to
keep them from the territory by application of police
measures such as expulsions or non-admittance at the
frontier, unless dictated by national security or public
order. The refusal of entry to refugees at the fronti-

1100 UNTS 46.

ers of their countries of origin was equally forbidden.
After the coming to power of the Nazis in Germany,
the Provisional Agreement!® and Convention concer-
ning the Status of Refugees coming from Germany!”
recognised that these refugees were not to be expel-
led or sent back across the frontier save for reasons of
national security and public order.

They should not be sent to Germany, unless they
were given a proper warning and they refused to make
arrangements to proceed to another country or to take
advantage of such arrangements.

The Ad Hoe Committee that drafted the Geneva
Refugee Convention in 1950, foresaw that the con-
tracting States would accept the principle of non-
refoulement. Article 28 was included in the draft and
read: ‘No Contracting State shall expel or return, in
any manuner whatsoever, a refugee to the frontiers of
territories where his life or freedom would be threa-
tened on account of his race, religion, nationality or
political opinion.” The Ad Hoe Committee concluded
that sending a person back to his or her country would
be tantamount to delivering him or her into the hands
of his or her persecutors. The drafters also asserted
though, that this obligation not to return people did
not imply that a refugee must in all cases be admit-
ted to the country where he or she seeks asylum. The
distinction between non—refoulement and asylum once
again becomes apparent here: although a State can-
not send refugees back, there is no obligation for that
State to give them entry or some form of permanent
residence.'®

The Ad Hoc Committee agreed that this Ar-
ticle 28 would be an absolute article, without any
exceptions.!® However, in the course of the later ne-
gotiations, exceptions were added. First of all, the
United Kingdom formally feared that under the non—
refoulement principle countries of asylum might be
confronted with non—expellable criminals. The United
Kingdom {and other States) wanted guarantees that
it conld remove from its territory refugees who com-
mit criminal acts after having been admitted into the
country.?’ Second, the escalation of the Cold War be-
tween the Fast and West gave rise to a concern, espe-
cially with the Western European countries, that the

12 Art. I, para. 2: ‘Every person who, owing to external aggression, occupation, foreign domination or events seriously disturbing
public order in either part or the whole of his country of origin or nationa].ity, is compelled to leave his place of habitual residence
in order to seek refuge in another place outside his countiry of origin.’

13 The Executive Committee of the UNHCR can advise the United Nations ngh Commissioner for Refugees on certain issues on

refugee law.

14 UNHCR Ex. Com. Conclusion N’ 3 (XXVIIT) — 1977, Report of the 28" Session, UN doe. A/AC.96/549, para. 53.3.

15,159 LNTS N'3663, ratified by eight States.

16 171 LNTS N' 3952, ratified by seven States.
17 192 LNTS N’ 4461, ratified by three States.
% P WEIS, o.c., 325.

1% The United Kingdom wanted limitations, but was originally not followed. See P. WEIs, o.¢., 326-327.

20 P Wers, o.c., 326.
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Retugee Convention might be abused by some Eastern
European States for espionage purposes. A State mi-
ght well try to move spies into another State under the
refugee status. At the Conference of Plenipotentiaries
amendments limiting the right of non-refoulement, in
the form of exclusion from this protection, were in-
troduced to offer a solution.?! In this sense the prin-
ciple of non-refoulement in the Refugee Convention
differs from the one in other treaties. The European
Court of Human Rights has recognised a right of non—
refoulement in Article 3 of the European Human Rj-
ghts Convention®?: a State cannot remove an alien to
a country where he or she would be subjected to tor-
ture, inhuman or degrading treatment or punishment,
even when this State is not a party to the European
Human Rights Convention. The Court has explicitly
stated that ‘the prohibition provided by Article 3 aga-
inst ill-treatment is (.) absolute in expulsion cases’. In
this sense the ‘protection afforded by Article 3 is thus
wider than that provided by Articles 32 and 33 of the
United Nations 1951 Convention on the Status of Re-
fugees’.”® Thus, under Article 3 of the European Huy-
man Rights Convention, a terrorist for instance will be
protected from refoulement. Whereas under the non-
refoulement principle in the Refugee Convention, he
or she can be removed from the country, because Az-
ticle 33, 2 excludes persons who form a threat to the
security of the asylum State.

4- ANALYSIS OF ARTICLE 33

Article 33 Refugee Convention consists of two pa-
ragraphs:

1. No Contracting State shall expel or return
(‘refouler’) a refugee in any manner whatsoever
to the frontiers of territories where his life or
freedom would be threatened on account of his
race, religion, nationality, membership of a par-
ticular social group or political opinion.

2. The benefit of the present provision may not,

*! See infra para. 4.2.

however, be claimed by a refugee whom there
are reasonable grounds for regarding as a dan-
ger to the security of the country on which he is
or who, having been convicted by a final judge-
ment of a particularly serious crime, constitutes
a danger to the community of that country.

4.1, PARAGRAPH 1: NON-REFOULEMENT
4.1.a. Refugee

Article 33 repeats, to a certain extent, the notions
of refugee, persecution and the grounds for persecuti-
on. The term ‘refugee’ in Article 33 is 0 be understood
under its definition in Article 1 Refugee Convention. 2
It must be a person who is outside his or her country
of origin, who is unwilling or unable to return to that
country due to a well-founded fear of persecution for
one of the five grounds mentioned in the Convention,
and who finds no protection against that persecuti-
on from the authorities in the country of origin. State
practice in reality however demonstrates that in cer-
tain cases, States do accept the moral obligation no to

‘return people who would be in danger of their life or

freedom. %

A person is a refugee from the moment that he or
she fulfils the conditions of Article 1 of the Conventi-
on. This means that the principle of non-refoulement
is applicable to every person who meets the criteria
of Article 1, even if he or she has not gone through
the whole asylum procedure yet and thus may not yet
have obtained formal recognition of refugee status.?®

In order for the immigration authorities to know if
they can refuse a person entry and residence and re-
turn him or her to another country without violating
Article 33 Refugee Convention, they you should first
determine 1) whether that person actually is a refu-
gee or not, and 2) whether he or she would be sub-
Jected to any treatment forbidden under Article 33 if
returned to another country. Several authors have qui-
te correctly concluded that Article 33 actually requires

" 22 Article 3: ‘No one shall be subjected to torture or to inhumane or degrading treatment or punishment.’

3 E.Ct.H.R., Chehal v. United Kingdom, 15 November 1996, Bur. 1. H.R. Publ. 1996-V, 23, § 80. The Court distinguished the
protection from refoulement from the right to asylum: ‘it must be noted that the right to political asylum is not contained in either
the Conrvention or its Protoeals®, ihid., § 73. See also O. ANDRYSEK, ‘Gaps in International Protection and the Potential for Redress

through Individual Complaints Procedures’, (1997) IJRL 392; G,

5. GoopwiN-GIiL, o.c., 147-155 and 311-321. Other cases are:

E.Ct.HL.R., Svering v. United Kingdom, 7 July 1989, Eur.Ct. H.R. Publ., Sexie A, N” 161; E.Ct.H.R., Cruz Varasv. Sweden, 20 March
1991, Eur. Ct.H.R. Publ, Serie A, N’ 201; E.Ct.H.R., Vilvarajeh et. al. v, United Kingdom, 30 October 1991, Eur. C£.H.R. Publ.,
Serie A, N* 215; E.CL.ILR., Ahmed v. Austria, 17 December 1996, Fur.CL.H R. Publ. 1996-V1, 24; E.Ct.H.R., H.L.R. v. France, 29

April 1997, Bur. Ct.H.R. Publ. 1997-111, 26.
* F. CREPEAU, o.c., 168.

% According to (00DWIN-GILL, Article 33 is of & ‘fundamentally norm creating character such as could be regarded as forming
the basis of a general rule of law’. There may be arguments to state that the non-refoulement principle may become a principle
of customary international law, extending to other displaced persons who do not fall within the scope of the Refugee Convention.
The question remains controversial though. See G.S. GOODWIN-GILL, o.c., 134-136. On this discussion see aiso G.S. GOODWIN-
GiLL, ‘Non-Refoulement and the New Asylum-Seckers’, (1986) Vire.J.1.L. 897 and K. HAILBRONNER, ‘Non-refoulement and
‘Humanitarian’ Refugees: Customary Internationai Law or Wishfui Thinkirg 7, (1986) VIRG.J.L.L. 857.

* F. CREPEAU, o.c., 176; (.. Goopwmn—CiLL, 0.¢., 137.
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that a State give some form of temporary asylum, tem-
porary right of stay or temporary entry to a person.
During this stay they can assess if that person is a re-
fugee or not.?” This does not mean that every asylum
claimant should be entitled to go through the entire
recognition procedure leading to a permanent stay in
a country. But as long as onc has not assessed the sta-
tus, one cannot know if the removal of such claimant
will be in compliance with Article 33 or not. Pending
this assessment, the asylum claimant should be given
a temporary stay, which can be in a special cenire. 28

Since Article 33 only applies to persons meeting
the criteria set out in Article 1 of the Convention, this
means that persons who are excluded by Article 1,
D, E or F do not profit from Article 33 protection.
This applies to a person, with respect to whom there
are serious reasons for considering that he or she has
committed a crime against peace, a war crime, a cri-
me against humanity, a serious non—political crime or
who has been guilty of acts contrary to the purposes
and principles of the United Nations. His or her exc-
lusion from refugee status equally exciudes him or her
from protection against refoulement, even when there
is a risk that his or her life or freedom will be threa-
tened when returned to another country. This person
may however benefit from the protection under other
human rights instruments.?

4.1.b. Expel or return

The use of the terms ‘expel’ and ‘return’ gave oc-
casion to some discussion during the drafting of the
Convention. The term expel seems applicable only to
persons who are already admitted in a country or who
have been given the right to stay in a country. Ar-
ticle 32 of the Convention too mentions the expulsi-
on of refugees who are ‘lawfully staying’ in a country;

“Tawfuily’ there means that they have been given some
form of residence permit on the basis of their refugee
status. So expel certainly means that refugees who ha-
ve a right of residence in the country or refuge, cannot
be sent back to a country where there life or freedom
would be at risk.

The use of ‘return’ proved to be more problematic
as to its exact meaning. Switzerland was very strict
here. Since the 1930s the Swiss government had de-
monstrated its reluctance to take on unlimited num-
bers of asylum seekers. Also during the drafting pro-
cess of the Refugee Convention, the Swiss agreed to
the principle of non-refoulement, but wanted to see it
limited, in its application, to those persons whom the
government had already admitted onto its territory.
In this interpretation, a State could determine itself
the scope of non-refoitlement protection via its immi-
gration policy: only those allowed to immigrate and
resident in the country obtain protection. This would
imply that the protection is not available to persons
who arrive at the borders of a couniry. The fear for
mass influx of asylum claimants and the impossibili-
ty to accept them all, inspired the Swiss government’s
position. The Dutch government too, although not fol-
lowing the strict Swiss interpretation, explained that
the possibility of mass migration across frontiers or
of attempted mass migrations is not covered by Artic-
le 33.7* Other States did not follow this strict interpre-
tation and did not accept the possibility of exceptions
and held that the principle of non-refoulement shoukd
be applicable at all points of time. The preparatory
proceedings are thus unclear as to whether it applies
to refugees arriving at the border. The only formal ex-
ception to be found in them applies to mass influx: for
a majority of contracting States in 1950-1951, Artic-
le 33 was not applicable in the case of mass migration
across frontiers or attempted mass migrations.??

27 Spe J.Y. CARLIER, Droits des réfugiés (Brussels: B. SToRy—SCIENTIA, 1989), § 50; R. FERNHOUT, Evrkenning en loclating als
vluchteling in Nederlend (Deventer: Kluwer, 1999), § 20,

28 Avticle 31 should be respected here: {1} The Contracting States shall not impose penalties, on account of their illegal entry or
presence, on refugees who, coming directly from a territory where their life or freedom was threatened in the sense of Article I,
enter or are present in their tersitory without authorisation, provided they present themselves without delay to the authorities and
show good cause for their illegal entry or presence. (2) The Contracting States shall not apply to the movements of such refugees
restrictions other than those which are necessary and such restrictions shall only be applied until their status in the country is
regularised or they obtain admissien into another country. The Contracting States shail allow such refugees a reasonable period and
all the necessary facilities to obtain admission into another country

29 On Article 3 European Convention of Human Rights, see supre para. 3. On Article 7 of the International Covenant on Civil and
Political Rights of 19 December 1966, the UN Human Rights Committee held: ‘The Covenant does not recognise the right of aliens
to enter ar reside in the territory of a State party [...] however, in certain circumstances an alien may enjoy the protection of the
Covenant even in relation to entry or residence, for example, when considerations of non-discrimination, prohibition of inhuman
treatment and respect for family life arise.” {UN Human Rights Committee, (eneral Comment N’ 15 (26th session), 1986, § 5). See
also M. DE MERITUX, ,Extradition as the Violation of Human Rights. The Jurisprudence of the International Covenant on Civil
and Political Rights®, (1996) N.Q.H.R. 23. On Article 3 of the Conveation Against Torture of 10 December 1884, see B. Gorlick,
~Refugee Protection and the Committee against Torture®, (1995) JJRL 504 and the case law of the Committee against Torture,
i.q. CAT N’ 13/1993, 27 April 1994, Mutombo/Switzerland; CAT N’ 15/1994, 15 November 1994, Khan/Canada; CAT N’ 21/1995,
31 January 1995, Alan/Switzerland; CAT N’ 36/1995, 17 November 1995, X./Netherlands; CAT N’ 41/1996, 12 February 1996,
Kisoki/Sweden; CAT N’ 43/1996, T March 1996, Tala/Sweden; CAT N’ 34/1997, 9 May 1997, Aemei/Switzerland.

30 P, Wais, o.c., 326.

H P Was, o.¢., 330-331.

32 See P. WEIS, o-¢., 335.
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Since then other legal instruments and legal doctri-
ne have accepted that the principle of non—refoulement
applies to all refugees, whether they are formally reco-
pnised as such and given a residence permit or are still
at the frontier. Anyone who sets foot to the territory
of a Contracting State is protected, withont regard
of the legal or illegal nature of his or her entry.® To
ilustrate this point, one may refer to the 1967 Decla-
ration on Territorial Asylum. Article 3, 1 states that
no asylum claimant ‘shall be subjected to measures
such as refection at the frontier or, if he or she has
already entered the territory in which he or she seeks
asylum, expulsion or compulsory return to any Sta-
te where he may be subjected to persecution’. The
UNHCR. Executive Committee, too, has emphasised
the broad application of the non-refoulement princi-
ple, by reaffirming ‘the fundamental importance of the
observance of the principle of non—refoulement — bo-
th at the border and within the territory of a Sta-
te — of persons who may be subjected to persecuti-
on if returned to their country of origin irrespective
of whether or not they have been formally recogni-
sed’.® This applies to situations of large scale influx
too, when ‘persons seeking asylum shouid be admitted
to the State in which they first seek refuge (...) In all
cases the fundamental principle of non-refoulement —
including non-rejection at the frontier — must be scru-
pulously observed.”® The mere presence of a refugee
on the territory is sufficient for the non-refoulement
principle to become effective.?® As Goodwin-Gill re-
Jmarks: ‘(.) States in their practice and in their recor-
ded views, have recognised that non—refoulement ap-
plies to the moment at which asylum seekers present
themselves for entry. {.) the concept now encompasses
both non-return and non-rejection.’® Thus, refuge-
es ‘in transit’ or ‘international zones’ in international
airports for instance, are protected by it too.

Sometimes States try to limit the physical access
of asylum claimants to their territory and thus to
ban them from the protection under Article 33. Well
known in this regard is the U.S. interdiction progra-
mme at the high sea to prevent Haitian refugees from
claiming asylum in the United States. Beginning in
1981, the U.8. Coast Guard boarded all vessels co-
ming from Haiti and heading for the U.S. coast. If {he
passengers indicated that they wanted to apply for
asylum in the U.S., their claims were already screened
at sea. If the claim was found not to be well-founded,

the person was returned to Haiti. Afier the 1991 mmi-
litary coup against President Aristide the interdiction
programme was temporarily suspended. In 1992 the
repatriation programme continued, this time without
any prior screening of the asylum claims. The scree-
ning was only initiated again in 1994. This interdiction
programme was contested in court and the case went
up to the Supreme Court. In Sale v. Haitian Centers
Council* the U.S. Supreme Court held that the pro-
tection offered by the principle of non-refoulement,
as implemented in U.S. law (§ 243 {(h) Tmumigration
and Naturalisation Act) is only applicable to strictly
domestic procedures. In the court’s view, Article 33
Refugee Convention refers only to the expulsion of re-
fugees already admitted into a country and the return
of refugees already within the territory but not yet re-
sident there.®® In this interpretation, it is possible for
a State to interdict ships all over the world to prevent
people at a distance from coming into the country.

By linking the principle of non-refoulement to the
responsibility of a State limited to its territory, other
acts of a government — outside the territory — but ne-
vertheless resulting in the factual refoulement of a re-
fugee are not covered by Article 33. Hence that pro-
tection may become void. The U.S. Supreme Court’s
position was therefore criticised for being contrary to
customary international law and certainly to the spirit
of the Refugee Convention. In its amicus curice bri-
ef the UNHCR had already argued: ‘the obligations
of a State with respect to such a fundamental right
cannot stop at the state’s borders. The obligation (.)
arises whenever the government encounters the indi-
vidual, irrespective of whether that government waits
for the refugee to arrive at its border or intercepts him
or her on the high sees. %

4.1.c. In any manner whatscever

The term ‘in any manner whatsoever’ has to be ta-
ken literally, meaning that you cannot do this directly
or indirectly. Any action that would ultimately result
in the return of a refugee to a country where his or
her life or freedom are at risk, is forbidden.

The application of this rule is obvious in cases whe-
re a’'State would consider sending a refugee back on
a direct flight to his or her country of origin. Discussi-
ons normally start when the refoulement is the result
of an indirect action, namely after the removal of a re-

33 Gee A. GRAHL-MADSEN, The Status of Refugees in International Law {Leiden: Sythoff, 1966}, vol. 2, 94~99; F. CREPEAU, 0.c.,

168-171.

*¢ UNHCR Ex. Com. Conclusion N’ 6 (XX VHI) - 1977, Report of the 28 Session, UN doc. A/ACS6/549, para. 53.4.
% UNHCR Ex. Com. Conclusion N’ 22 (XXXII) - 1981, Report of the 327 Session, UN doc. A/AC.96/601, para, 57(2).

% [, CREPEAU, o.c., 175-176.

3 GoonwiN-GILL, o.c., 123-124.

3% Sale v. Haition Centers Council, Inc., 113 8.Ct. 2549 (1993).
9 Ibid. at 2564.

0 Amicus curice brief filed by UNHCR. in Sale v. Hoitian Centers Council, Inc., cited by F. Crépean, o.c., 174
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fugee to a third country. If this third country, where
the refugee does not risk his or her life or freedom, in
the end returns the refugee to the country where this
well-founded threat does exist, then the responsibili-
ty of both the third country and of the first count-
ry of asylum (that removed the refugee to the third
country) may well be at stake. The original Swedish
proposal for Article 33 therefore also explicitly stated
that refoulement is forbidden not only to a territory
where life or freedom would be threatened, but also to
territories where the refugee would be exposed to the
risk of being sent to a territory where his or her life or
freedom would thereby be endangered.*!

The development of asylum practice in the Euro-
pean Union under the Dublin Convention®? bears in
it the potential risk of such indirect refoulement. This
can be illustrated by an example. Let us suppose that
a Pakistani asylum claimant flees from his country and
arrives in Poland. He does not apply for asylum there,
since he wants to join his nephew in Paris who has
been granted residence in France as a refugee. He suc-
ceeds in passing first the Polish—German and later the
German-French border and travels on to Paris. When
he states his asylum claim in France, the French im-
migration authorities will probably refuse to take this
application into consideration. Under the Dublin Con-
vention, the State responsible for hearing this claim in
the European Union is likely to be Germany, the coun-
try where the Pakistani asylum claimant first entered
the Buropean Union.*® Germany will probably have to

*take back the Pakistani claimant and his claim. Howe-
ver, under the Dublin Convention Germany’s obliga-
tions are limited to the ‘examination’ of the asylum
claim. This does not guarantee an examination of the
merits of the asylum claim, i.e. the question if the
claimant is indeed a refugee under Article 1 of the
Refugee Convention. Article 3 (5} of the Dublin Con-
vention even recognises the right of Member States to
send an applicant for asylum to a third State, pursu-
ant to its national laws and in compliance with the
provisions of the Refugee Convention.

Important in this context is the use of bilateral
agreements between E.U. and non-E.U. Btates, which
provide for and facilitate the readmission of asylum
seekers who have illegally crossed a common border.
Let us thus suppose, in our example, that such an
agreement exists between Germany and Poland, al-
lowing the expulsion of aliens who have crossed the

il p_ WgIs, o.c., 328.

German—Polish border illegally or irregularly into Ger-
many. When the German asylum authorities hear that
the Pakistani claimant has previously entered Ger-
many from Poland illegally, they may well apply the
German-Polish Agreement and return the man to Po-
land. Hence, not the German but the Polish authoriti-
es become responsible for examining the asylum claim.
Once again, the Pakistani claimant and his claim may
be transferred, without any examination as to the me-
rits of this claim by any Furopean Union Member Sta-
te. In the end, it will be the responsibility of the Polish
authorities to decide if the Pakistani asylum claimant
does or does not have a well founded fear under Ar-
ticl 1 and if he is protected from refoulement under
Article 33. In the case that they erroneously reject his
claim and retura him to Pakistan where he eventually
becomes the victim of persecution and of violations of
his life and freedom, the principle of non-refoulement
will have beer violated not only by the Polish autho-
rities, but also by the French and German who are
indirectly responsible for the forced return of that re-
fugee to his country of origin.

Tt is obvious that States must be careful when lea-
ving the determination of refugee status up to other
States. Returning a refugee to a prior country of refuge
without warranties for the substantial and qualitative
determination of refugee status and protection from
refoulement, may bring with it the liability for violati-
on of Article 33 Refugee Convention.** As will be se-
en further, the use of the ‘safe third country’-concept
must prevent this from happening.*®

The protection from refoulement also plays when
the extradition of a refugee is asked by another coun-
try.

Even when a country of refuge decides to expel
a refugee, which is an exercise of its sovereign jurisdic-
tion, it should bear in mind that the refugee continues
to benefit from Article 33 Refugee Convention. Addi-
tionally, Article 32 contains a number of guaranices.
When a refugee is lawfully in the territory of a State,
that State cannot expel him or her, save on grounds of
national security or public order {Article 32, 1). The
expulsion of such a refugee shall be only in pursuance
of a decision reached in accordance with due process of
law. Except where compelling reasons of national se-
curity otherwise require, the refugee shall be allowed
to submit evidence to clear him— or herself, and to
appeal to and be represented for the purpose before

42 T3yblin Convention of 15 June 1990 Determining the State Responsible for Examining Applications for Asylum Lodged in one of
the Member States of the European Communities, effective 1 September 1397. The Convention aims at indicating one and only one
European Union Member State to be responsible for the examination of each asylum claim introduced within the European Union.
To determine this respensibility, use is made of criteria like the delivery of visa or residence documents, country of first entry, ete.

42 Tt may also be possible, in the hypothesis that French asylum procedure provides such a possibility, that the claimant is directly
returned to Poland under a French-Polish agreement, without the Dublin Convention even playing a part. This was certainly the
intention of the European Immigration Ministers in 1992 when introducing the ‘safe third country’~rule. See infre para. 5.2,

*# (3.8, GooDWIN-GILL, o.c., 342
15 See infra para. 5.2.
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competent authority or a person or persons special-
Iy designated by the competent authority (Article 32,
2). Most importantly, the expelling States shall allow
such a refugee a reasonable period within which to se-
ek legal admission into another country {Article 32,

3).

4.1.d. To the frontiers of territories

Article 1, A, (2) defines that the refugee definition
is applicable only in the case of weil-founded fear for
persecution in the country of nationality. In contrast,
Article 33 does not limit the threat of life and liberty
to the situation in the country of nationality. Refoule-
ment is forbidden to any territory where such a threat
may exist.

This broader application ratione loei stems from
the idea of substitute international protection whe-
re the protection by the country of origin is lacking,
Normally, if a person is in danger being sent to a ter-
ritory where his or her life or freedom is threatened,
he or she will have the possibility to return to his or
hker country of nationality and find protection there.
If this call upon the national protection is absent, as
it is in the case of refugees, then international protec-
tion from any expulsion to a territory where life and
freedom would be threatened, becomes essential.

4.1.e. Life or freedom would be threatened

The last element of Article 33, 1 is the potential
threat to life or freedom. At this point too, there is
a difference in formulation between Article 1, which
says that there is a well-founded fear of persecution,
and Article 33, where only a threat of life or freedom
is mentioned. From the commentaries on the Conven-
tion and Article 33 and State practice in general fol-
lows that the threat to life and freedom in Article 33
means exactly the same as the fear of persecution in
Articl 1.*® Essential is the well-founded nature of the
risk. This well-founded character is present when the-
re is a serious risk, reasonable likelihood, considerable
likelihood, strong probability. 47 U.S. case law has tri-
ed to quantify this risk. In Cardoza—Fonseca the U.S.
Supreme Court held: ‘one can certainly have a well-
founded fear of an event happening when there is less
than a 50% chance of the occurrence taking place’. 1
In other words, a risk of e.g. 10% may be sufficient,
it is not necessary that it is more likely than not that

the persecution will actually happen when returnmg

“ G.8. CoopwiN-GILL, o.c., 138.

to that country of risk.

4.2. PARAGRAPH 2: EXCLUSION

Paragraph 2 exciudes the protection from refou-
lement in certain instances. It is a response to the
concern of some of the contracting States that crimi-
nals and unwanted subjects, such as spies for other fo-
reigh governments, would abuse the non-refoulement
protection to develop their unwanted activities in the
country of refuge, without the authorities in this coun-
try being able to respond efficiently to them.?® For
this reason, the benefit of non-refoulement may not
be claimed by 1) a refugee whom there are reasonable
grounds for regarding as a danger to the security of the
country in which he or she is {e.g. spies), or 2) a refu-
gee who, having been convicted by a final judgement
of a particularly serious crime, constitutes a danger to
the community of that country.

The category of persons against whom there are
reasonable grounds for regarding them as a danger to
the security of the country in which they are staying,
requires an evaluation by the government as to the
level of danger. Only if the danger likely to be en-
countered by the refugee is outweighed by the threat
to the community, the protection of Article 33, 1 can
be denied.

For the category of persons who are convicted of
a particularly serious crime by a final judgement and
who constitute a danger to the community, three ele-
ments play a role. First, there must be a conviction
by a final judgement, which is an objective element.
Second, the government must assess if the crime is par-
ticularly serious, which is not an automatism in case
of any conviction by a court of law. And third, there
must be a proportionality test: the offence in question
and the threaf to the community must be extreme-
ly grave, before further protection under Article 33,1
can be denied.?°

In these cases, where the protection under Artie-
le 33, 1 is not offered to a person who is a refugee, the
country of refuge must still respect Article 32: such
a refugee should be given a reasonable period within
which to seek legal admission into another country.

Additionally, one must remember that since the
protection from refoulement can only be claimed by re-
fugees, those asylum claimants who are excluded from
Article 1 (see article 1, F in particular) will also be
excluded from protection under Article 33. Since the-
se persons are not refugees, they cannot invoke Artic-

*7 On this subject and on the interpretation of Article 1 Refagee Convention in general in Furope and North America, see J.Y.
CARLIER, D. VANHEULE, K. HULLMANN and C. PEDaA GALIANG (eds.}, Who Is A Refugee ¥ A Comparative Case Law Study (The

Hague/Boston: Kluwer Law International, 1997).

1 LN v, Cerdoza—Fonsece, 107 S. Ct. 1207, 1213 (1987).
“ See P. WEIS, o.c., 329-330 and 333-334.

* Goopwm-GiLL, o.c., 140,
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le 32 either. Their only solace will be the application -

of non—refoulement clauses in other treaties.

5 NON-REFOULEMENT AND
CONTEMPORARY ASYLUM
PRACTICE

5.1. MASS INFLUX, TEMPORARY REFUGE
AND TEMPORARY PROTECTION

At the time of the drafting of the Convention, the-
re was a concern that at moments of mass influx refu-
gee claimants should not be protected against refou-
lement. Although State practice now indicates that in
these cases too protection from refoulement counts,
the reaction against mass influx is typical in immi-
gration and asylum law. As soon as large numbers of
people are involved, States are surprisingly willing to
give up the recognised, individual protection of those
people. All sorts of guarantees seem to disappear then,
such as the access to the courts for review of adminis-
trative decisions on the recognition of refugee status
or, substantially, the right to social welfare benefit, the
right to education, etc.

In the 1970s and 1980s governments have been lo-
oking for solutions in situations where many people,
who cannot possibly be returned to their country of
origin, are arriving simultaneously and where it is im-
possible under the existing asylum procedure to have
Jtheir claims determined rapidly. Temporary refuge or
protection was the solution found for this dilemma. It
is a form of protection from refoulement. 5!

The idea of temporary refuge was already imple-
mented after the 1956 uprising in Hungary. It was ac-
cepted that Hungarians fleeing from Hungary to Wes-
tern Europe would he given temporary protection or
temporary refuge in mainly Germany and Austria.
The basic idea was that they would be resettled later
in other European and American countries, where they
would be given permanent residence. A similar practi-
ce developed in the 1970s and 1980s with people flee-
ing from Indochina (resettlement in Europe and North
American through the intermediary of UNHCR) Chile
and Argentina (resettlement in Europe).

The Yugoslav crisis in the early 1990s caused the
revival of the idea of temporary refuge. There was,
however, one important difference with the program-
mes in the previous decades. Temporary protection

was not longer offered awaiting permanent resettle-
ment in third countries. It was only a temporary resi-
dence status (without the full Convention guarantees

for refugees) until the situation in the country of ori-

gin would improve. After the Dayton Peace Agreement
some of these asylum seekers, who had not obtained
permanent residence in their refugee status, were be-
ing returned to former Yugoslavia.®

5.2. SAFE THIRD COUNTRIES

As was mentioned above, refoulement offers pro-
tection against a removal to any territory where the
life or liberty would be threatened. Conversely, the
anthorities of a country of refuge can remove a refu-
gee to any other country were they esteem that such
a risk is not present (a so-called safe third country).
In that case they must bear in mind, however, that
they will still be Liable for indirect refoulement, if that
safe third country eventually returns the refugee to
a tersitory where the life and freedom are threatened.

In an effort to limit the raising number of asy-
lum applications in Europe, the practice of remo-
ving asylum seckers to ‘safe third countries’ has be-
come general in Western Europe. In 1992, the Eu-
ropean Ministers responsible for Immigration decided
to adopt a policy of returning asylum secekers to safe
third countries.’ The underlying idea is that a refugee
should state his or her claim to refugee status in the
first country where it is possible to find this protection.
If he or she nevertheless travels on into the European
Union, he or she will ultimately be returned to that
safe third country. Safe third countries are therefore
countries where (1) life and freedom are not threate-
ned; {2) there is no exposure to torture, inhuman or
degrading treatment; (3) the claimant had prior pro-
tection or the opportunity to obtain this protection;
and {4) he or she is afforded affective protection from
refoulement as meant in Article 33.

The implementation of such a policy means that
once a refugee has entered the European Union via
a safe third country, he or she wilt not be given the
right of residence in the E.U. but will be returned to
the.safe country. In combination with the Dublin Con-
vention, which indicates the State responsible within
the European Union to hear an asylum claim, this
practice of safe third countries may, as has been illu-
strated earlier,’ finally result in the move of a part of

% See J. FITzpATRICK, ‘Flight from Asylum: Trends Toward Temporary and Local Response to Forced Migrations’ (1994) Virg.J.LL.

13.

52 See K. KERBER, ‘Temporary Protection: An Assessment of the Harmonisation Policies of the European Urion Member States’
{1997) IJRL 453; M. K1AERUM, “Temporary Protection in Europe in the 1990s (1994) IJ/L 444.

53 Resol. Min. Imm. E.C. NW'SN 4823/92 W(T 1283 AS 147, 30 November and I December 1992. The English text can be found in
H. Meijers et al., A New Immigration Law for Furope ¢ The 1992 London and 1993 Copenhagen Rules on Immigration (Utrecht:
Nederlands Centrum Buitenlanders, 1993}. On this subject see also R. Fernhout, ‘Status Determination and the Safe Third Country
Principle’, in J.Y. Catlier and D. Vanheule (eds), Furope and Befugees: A Challenge ? (The Hague/Boston: Kluwer Law Internati-

onal, 1897), 187.
5¢ See supra para 4.1.c.
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the substantial asylum determination process outside
the European Union. Only in the case where it is, in
practice, impossible to return the claimant to a safe
third country, wiil the claim be examined by one of
the Member States.

Such a policy risks to send the asylum claimant
‘into orbit” without any substantial refugee claim de-
termination. This particularly counts when the domes-
tic legislation of the safe third country would, on its
turn, exclude that examination for purely technical or
formal grounds, such as the fact that the claimant did
not introduce his or her claim immediately upon his
or her first arrival in the safe third country, but cir-
culated a time in the Furopeanr Union before finally
ending up back in the safe third country. To avoid
these situations, the UNHCR Executive Committee,
in its Conclusion N*58 {1989) emphasised that it is
essential that the safe third country is willing to re-
admit the asylum seeker.®® In order to be genuinely
safe, that country should accept the responsibility to
determine the claim, notwithstanding the claimant’s
departure after the first eatry. The treatment of asy-
lum claimants should be in accordance with generally
accepted standards. During his or her stay in the safe
third country, the claimant should receive the neces-
sary means of subsistence and be treated according to
the norms of human dignity.

By sending some asylum claimants to the borde-
ring safe countries from which they have entered the
European Union, Burope is at the same time respec-
Jing the principle of non—refoulement without having
to deal with the claims effectively. This use of the safe
third country technique means that the States borde-
ring the Union are given an increasing responsibility
in the substantial refugee determination process and
are the actual guardians of the efficient, respect of the
principle of non-refoulement.

6. CONCLUSION

It will be obvious that the protection of non-
refoulement is probably the core element in the Re-
fugee Convention. The Chairman of the ad hoc com-
mittee in 1950 felt that if the work of the commit-
tee resulted in the ratification of the non-refoulement
article alone, it would have been worth wile.’® Non—
refoulement and asylum are not synonymous. The Iat-
ter may be breoader in its application, but legally it
offers less guarantees than the first, which in reality
creates a fundamental individual right. This funda-
mental right has, since 1950, also been recognised in
other international instruments and in State practice.

However, the mixing of protection and immigrati-
on policies has resulted in a decline of the willingness

of western States to offer asylum and permanent pro-
tection. Whilst they are still concerned with the basic
principle of non-refoulement, the practice of removals
to third safe countries carries in it a danger that, in-
directly, the right of non-refoulement is violated when
that third country proves not to be as safe as hoped
for. The protection offered by the Refuges Convention
may in that case become very void.

RESUME

Zisada non-refoulement byjvd dasto sméfovdna se
zdsadou azylu. Azyl vk predstavuje prijetd jednotliv-
ce za tcelem pobytu o trualé ochrany pred jurisdik-
¢t jiného stdtu. Non-refoulement a azyl nejsou syno-
nymni, nebot se nuiné neaplibuji soubéing, a to we
vSech pripadech. Subjektivné nazieno, azyl je vifkonem
svrchovanosti stdtu. Jedinec tak nemd privo na azyl
e nemife tudiZ ndrokovat poskytnut! ochrany. Zdsada
non-refoulement zahrnutd do &l 33 Zenevské dmluvy
a pravnidm postavend uprchlikd ne strané druhé zaklddd
pridvo jednotlivee, ¢ili oprdunéné osoby nebijt navrdce-
na do zemé, kde by jefi Fvot anebo svoboda byla ohro-
Zena 2z diwodu rasy, ndbofenstvi, ndrodnosti, élenstvi
v urcité spoledenské skupiné nebo pro jeji politicky nd-
zor. Princip non—refoulement nesbsahuje privo Jedin-
ce nia azyl @ ani tak necini Zenevskd vmiuva v obecném
pojetl. Jestlize uprchiik coby fadaiel ziskdvd azyl, je to
ddne aplikact wnitrostdtnd legislativy, spise nes ndsled-
kem pou#its Zenewské umluvy. Zdsada azylu se objevu-
Jje v néktergeh mezindrodnich dokumentech. Vieobecnd
deklarace lidskijch prdv z roku 1948 stanowi, ze kazdy
md privo wyhledat o pofvat azyl pred prondsledovd-
nim v jingch zemich. Vieobecnd deklarace mens bez-
prostiedné pouZitelnd a nekonstituuje takové subjekiiv-
ni oprdvnénd azylu. Azyl je taktés zminén v Deklaraci
o dzemnim azyly z roku 1965. Podle Deklarace azyl
udéleny stdtem by mél byjt respektovdn jingmi subjek-
ty mezindrodnihoe priva. Poskytnut! azylu tedy zistdud
zdleitost{ ndrodni suverenity a uvdsend,

Zdsada non-refoulement se jiz objevuje v predud-
leéngjch mezindrodnich smlouvdeh. Umiluva o mezind-
rodrim postaveni uprchliki z roku 1933 zakazovala, byt
5 ugjimkami, nevrdceni chrinéngch osob ve formé po-
licejnich opatfent jako wyhosléni & nepiijeti na hra-
nici. Zdsada byle pozdéfi vandne v Prozatimnd dohodé
o Umiuvé o postaveni uprchiifd pFichdzejicich z Né-
mecka. Pri pFipravé ndurhu 6l 28 U'mlzwy o prdvnim
postavens uprchliki pojimal Ad hoe wjbor ustanovent
Jako absolutni, bez jakijchkoli wiifimek. Velkd Britdnie
se vSak formdiné obdvala, Ze stdty by mohly bijt kon-
Jrontovdny se zlodinci, kter nemohou bijt vyhosténi &3
navriceni. Kromé tohe se objevoval ndzor, %e v case

5 UNHCR Ex. Com. Conclusion N 58 (XL} — 1989, Hfeport of the 40** Session, UN doc. A/ACH6/737, para. 25.

56 P Wxis, o.c., 327.
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studené wvdlky by mohlo bijt pravidlo sneuifvdno pre
Spionding wcely.

Osobn{ rozsah aplikace pravidla non-refoulement
zahrnuje uprchliky podle definice &l 1 Zenevské timlu-
vy, Osoba se stdvd uprchlikem od okamsiky, kdy splni
podminky viélend do &. 1. Vihody pravidla non-refou-
lerment ovfem nepofivafi jednotlived, kieff jsou vylow-
ceni z mezindrodni echrany dle éL 1 odst. D, F nebo F
I}mluﬂy.

Véeng rozsah aplikace normy vystihuje néko-
lik prdvnich obrati. Pojem ,uyhodléni™ se objevuje
v él. 82 Umluwvy. Vyhosténi znamend pro déely Umlu-
vy, Fe uprehlici, ke maji prive pobylu v zemi ne-
bo prive tilofifte, nemokou byt posldni zpét do zemé,
kde by jefich Zwvol a svoboda byly ohrofeny. Termin
Jrdvrat® (navrdeent) nend pesng ve svém vyaznemi.
Suijcarsko bihem kodifikacnich praci vyjddrilo minénd,
Ze pravidlo non-refoulement se vatahuje na wprehliky,
kterf jiz byli prijati na dzemi, Podle takového vikladu
stdt by moll urdoval rozsah ochrany prostfednictvim
pristéhovalecké politiky. ,Sujcarsky® zpisob interpre-
tace normy byl podnicen obavou z hromadného upreh-
lictvi. Nizozemskd vldda nesdflela strikind pohled Svy-
carska, nicméné vyludovala z véend piisolnosit pravidio
masowy priliv osob. Stancvisko prduni nouky zahrnuje
spiie Firgl wiklad. Pravidlo se totif poufije v okamdi-
ku, kdy Zadoteld o azyl pofoduii vstup no tzemi. Po-
jem tudiz pokrijud pipady nenavrdeend { neodmitnut{
ne hranic, Vikenng vibor UNHCE krddi ve svém vy-

Kladu jesté ddle, kdyZ se domnivd, Ze norma se aplibuje
v situacich hromadného prichodu uprehlifad, pokud hle-
daji prund titocéisté. Nejuydi soud USA v pfipedu Sale
versus Haitain Centers Couneil uvazoval, e él. 33 Ze-
nevské dmduvy se vijluéné pouije profi osobdm, kierd
Fiz byly vpustény na dzemf stdtu. Podle lakouwého vjj-
Elade miie stdt brdnit lodim, kieré maji uprehliky na
palubé, veplout do pobfeintho mofe.

Ustanoveni él. 38 Zenevské dmluvy zakazuje chovd-
nif, jef spoctud v navrdeent ancho uyhodténd, af tak dind
stdt prfmim nebo nepifmym splisobem. Vifvaj azylové
praze v Buropské unii podle Dublinské dmluuy opleddd
nebezpect tzv. neprimého non-refoulement, co¥ doku-
mentufi nékleréd pfipady.

Cl. 83 odst. 2 vyluduje z ochrany zlofince a jiné ne-
Fddouct osoby jake vyzvédade pro finou mocnost. Jednd
se o jedince, kleri jsou nebezpecim pro stdl, na jeliod
tizem? pobjvajl. Dulezitou otdzkou je shodnoceni ta-
kovcho nebezpeci. Pouze lehdy, kdyi pfevaiuje hrozba
pro spolecnost nad rizikem Fadatele o azyl, mize byl
ochrana podle ¢L 35 odst. 1 Umluwy odeprena. U osob,
jes byly odsouzeny za zuldsté sdvainy zlodin na zdikladé
koneéného rozsudku a jsou nebezpedné pro teritoriding
stdt, must bijt posuzovdna jefich pfipadnd ochrana dle
zdvasnosti spdchandho skutku jokeo nebezpedi pro spo-
lecnost a podle priméfenosti: dany din musi naplnil
stupen zuldstni zdvainosti a vylvdret hrozbu pro komu-
nity, pridems takovd hrozba prevaiuje nad pofadavkern
poskytnulf ochrany.
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