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Over 100 years of international dispute resolution”

Reflections on international arbitration from an institutional perspective

Tjaco T. van den Hout™

Armed conflicts, acts of violence and reprisal, mili-
tary build-ups along contested borders —in Africa, the
Middle FEast, South Asia, and elsewhere — repeatedly
remind us that we lve in a volatile and unstable worid.
Finding ways to a peaceful settlement of disputes, as
those currently involved know, requires active engage-
ment and sustained effort on the part of all concerned.
Many of them are far from resolved and new ones are
appearing.

One typically useful approach to tackle difficult
disputes when diplomatic negotiations fail, is to iso-
late the intractable issues and deal with them through
a third party mechanism. When issues of international
law are at stake as they often are, judicial settlemment
and arbitration are the obvious choices. Both are reco-
gnized in the United Nations Charter as appropriate
means of peacefully settling disputes.

Like judicial settlement, decisions emanating from
arbitration tribunals and commissions are final and
binding between the parties. On the other hand, ar-
bitration does require the consent of both parties to
the dispute. Now should such a requirement be seen
as a disadvantage? To some it is, in particular if this
consent is not to be readily expected. To others, if
achieved, consent is an important condition for com-
pliance of the arbitral award by both parties. Arbit-
ration’s flexibility and speed, its confidential nature,
and the large degree of control that parties have over
the arbitral process, including the composition of the
arbitral tribunal, are critical factors often responsible
for both its appeal and success. '

In some cases, disputes between States can lead
to the adoption of positions by the respective govera-
ments that become a cause célébre back home. Many
already have. Typically, in such cases, one or both such
parties will need an ,exit strategy® sconer or later vis-
d-vis their own constituency. In this respect, the use of
a third-party mechanism provides a credible, and abo-
ve all honorable, ,,way out*. _

In Europe expanding regional integration has crea-

ted a new momentum for the governments of countries,
opting for membership in the European Union, to re-
solve their disputes with neighbors in the pre-accession
stage. For those governments time can be of the essen-
ce. The speed with which parties can initiate arbitral
proceedings and complete them, can weigh decisively
in favor of this mode of dispute settlement.

Certain disputes between States that were once of
a highly inflammable nature have already been sett-
led recently by arbitration. An example of this is the
dispute between Eritrea and Yemen concerning sove-
reignty over islands in the Red Sea and maritime deli-
mitation. The governments of those two countries tur-
ned to arbitration conducted under the auspices of the
Permanent Court of Arbitration. It was completed in
December 1999. The UN Security Council welcomed
the decision for it brought an end to hostilities between
the two countries and prevented a further escalation
of violence.

Later, Ethiopia and Eritrea nsed the mechanism of
arbitration following their landmark peace agreement
in December 2000. Two arbitration commissions we-
re established. The Permanent Court of Arbitration
currently administers both.

The Eritrea-Ethiopia Claims Commission was es-
tablished ,to decide through binding arbitration all
claims for loss, damage or injury by one Government
against the other, and by nationals (including both na-
tural and juridical persons) of one party against the
Government of the other party or entities, owned or
controlied by the other party,

(a) that are related to the conflict that was the
subject of the Framework Agreement, the Modalities
for its Implementation and the Cessation of Hostilities
Agreement, and

(b) result from violations of international humani-
tarian law, including the 1949 Geneva Conventions, or
other violations of international law.“

* Pfes 100 let urovndvdni mezindrodnich sporli ~ tvivahy o mezindrodni arbitrdzi z institucionslniho pohledu. Pfedndska byia

prosiovena na Privaické fakulté MU v Brné v #jnu rokn 2003.

*" Tjaco T. van den Hout, Secretary-General of the Permanent Court of Arbitration, The Hague
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Each of the parties has submitted claims to the
Commission on its own behalf and on behalf of its na-
tionals, including both natural and legal persons. The
first hearings of the Commission concerned claims per-
taining to the treatment of Parties’ prisoners of war
and took place at the Peace Palace in December 2002,
The Commission rendered its first awards on 1 July
2003. The Commission made 12 findings of liability
for violations of international taw against Eritrea and
8 findings against Ethiopia.

The most serious issues of Iability against Kritrea
concerned the refusal to allow ICRC to visit POWs
camps between May 1998 and August 2000, failing to
protect Ethiopian POWs from being killed at capture
and permitting physical and mental abuse. The main
findings of liability against Ethiopia concerned the fai-
lure of Ethiopia to provide a proper diet and the delay
in repatriation.

The Commission will hold hearings in November
2003 on claims of misconduct related to the armed
conflict in the Central Front. Throughout the process,
the Comimission and the Parties have worked coope-
ratively, with a view to expeditious and orderly rego-
lution of the Comunission’s caseload. The Commission
and the Parties have met informally several times to
discuss possible means for focusing and facilitating the
claims process. The December Agreement calls for the
Comimnission to endeavour to complete its work within
three years of the closing date for filing claims.

The Eritrea-Ethiopia Boundary Commission has
already completed its task of delimiting the bounda-
ty between the two States in a decision delivered here
at the PCA in April 2002. The Secretary-General of
the United Nations, Kofi Annan, and the Secretary-
General of the Organization of African Union, Amara
Essy, commented in a joint statement: , The successful
conclusion of the peace process on the basis of a judi-
cial settlement of the dispute will stand as an example
to the rest of Africa and, indeed, to the international
commurity as a whole“. Both Parties welcomed the
Delimitation Decision and pledged to abide by it.?

According to the treaty establishing it, the Boun-
dary Comumnission is also responsible for the demar-
cation of the boundary, a task to which it has been
devoied since the delivery of the Delimitation Decisi-
on. While the Commission conducts its technical work
from its field offices in both countries, the PCA con-
tinues to support the Commission and to participate
in frequent consultations with the UN Department of
Peacekeeping Operations and UN Mission to Ethiopia
and Eritrea on the one hand, and the two parties on
the other. The Delimitation Decision and the various
subsequent orders are available on the PCA’s website
(www.pca-cpa.org).

There are other inter-State disputes pending be-
fore the Court that might not have the same high
political profile but are of interest to both scholars
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and students of international law. Let me mention the
following:

NETHERLANDS - FRANCE

The case concerns arbitration in application of the
Convention of December 3, 1976 on the Protection of
the Rhine against Pollution by Chlorides and the Ad-
ditional Protocol of September 25, 1991. The conflict
relates to the interpretation of the relevant provisions
of the Additional Protocol of the 1976 Convention on
the methods of apportioning to the respective Pazti-
es the costs of waste management in the Rhine. The
Tribunal held hearings on October 3, 2002 where the
Parties presented their arguments. The Tribunal has
met several times for deliberations and is expected to
deliver its award by the end of the year.

IRELAND - UNITED KINGDOM

Two arbitrations involving Ireland and the United
Kingdom are being, or have been, facilitated by the
PCA. Both relate to the new MOX Facility at the Sel-
lafield nuclear plant in the United Kingdom. The first
of these two proceedings was initiated in the summer
of 2001 and falls under the Convention for the Pro-
tection of the Marine Environment of the North-East
Atlantic, or OSPAR Convention, as it is typically cal-
led. The case was heard at the Peace Palace in Octo-
ber 2002, and an award that dismissed Ireland’s core
claim, was issued on July 2, 2003. The Parties® writ-
ten pleadings, transcripts of the hearings, and the final
award are available on the PCA website.

The second arbitration was initiated in Qctober
2001 pursuant to Annex VII of the 1982 United Na-
tions Convention on the Law of the Sea. On June 24,
2003, following two rounds of written pleadings and
two weeks of hearings at the Peace Palace, the arbi-
tral tribunal hearing the case issued Order No. § -
Suspension of Proceedings on Jurisdiction and Merits
and Request for Further Provisional Measures, formal-
ly suspending further proceedings in the case in light
of concerns about the tribunal’s jurisdiction to hear
and decide the case, in light of the European Law di-
mension. The order also affirtmed an earlier provisional
meagsure on cooperation between the Parties.

BELGIUM - NETHERLANDS

Belgium and the Netherlands have agreed to sub-
mit to an arbitral tribunal established under the aus-
pices of the PCA a dispute between them concerning
the so-called Iron Rhine railway line. The two countri-
es have adopted rules of procedure for the case based
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on the PCA’s Optional Rules for Arbitrating Disputes
between Two States and the PCA is serving as regis-
try. The tribunal has been duly constituted and the
case is at the pleading stage.

Moving away from cases on the PCA docket and
turning to a different matter, one not concerning ar-
bitration but conciliation, the work should be noted
of the conciliators appointed in the territorial dispute
between Belize and Guatemala. They presented their
report to the Foreign Ministers of Belize, Guatema-
la and Honduras last year at the Headquarters of the
Organization of American States, with the US Secre-
tary of State, Colin Powell, in attendance. In the view
of the OAS, the conciliation report holds out the hope
that this century old dispute will be settled and finally
put to rest. It is, of course, up to the parties to accept
the recommendations.

The decision of the Government of Guatemala to
not even submit the recommendations {o its people
through a referendum, as foreseen, does not bode well.
What 1 wish to point ouf is that the OAS Conciliati-
on Report mentions the PCA in Annex A: .. .In case
the dispute [concerning interpretation or application
of the Agreement] cannot be resolved, the parties can
agree to submit the dispute to the PCA under the Op-
tional Rules for Arbitration of Disputes Relating to
Natural Resources and/or the Environment (2001), at
the PCA Regional Facility in Costa Rica, or any other
arrangement that the parties convene.®

Many countries continue to wrestle with dispu-
tes that have festered for years. Increased pressure on
scarce resources and the desire of States to assume title
of possibly rich resources will only make matters wor-
se. Responsible leadership should seriously consider all
available avenues, including arbitration, to settle their
disputes peacefully. Arbitration’s success stories of the
recent past might well turn it into the option of cho-
ice in the future. That, Ladies and Gentlemen, will
then be one of the ironies of history and I say this
as head of a century old intergovernmental institution
devoted to the peaceful resolution of disputes. Why?
Because more than 100 years ago, at the end of the
19 century, international arbitration already enjoy-
ed that reputation.

Before the Permanent Court of Arbitration was
founded in 1899 the practice of referring disputes to
international tribunals was quite rare. Resort to arbi-
tration was infrequent while the rélated procedures of
conciliation and inquiry were virtnally unknown. In-
ternational law, as the indispensable basis for appro-
ach to dispute settlement modeled on national legal
systems was relatively undeveloped. While a rudimen-
tary set of principles had emerged from a combinati-
on of state practice and theoretical works of writers
such as Grotius, Vaitel and Pufendorf, neither 1} the
substantive rules needed to regulate the increasingly
complex relations of States nor 2) the law indispensa-
ble to third party processes for dispute resolution had

been properly developed. That rather bleak situation
changed with the creation of the PCA.

A significant proportion of the PCA’s earliest cases
dealt with territorial issues of various kinds. Applica-
tion of the law to specific situations can clarify inter-
national law’s contents in detail and these awards not
only answered the immediate questions, they also con-
tributed to the further development of the law. Let me
refer to a number of classic cases of the PCA where
this happened.

ISLAND OF PALMAS (NETHERLANDS -
UNITED STATES)

This case determined 1) the limited significance
of discovery as a basis for title, and 2) legal effect of
the peaceful and continuous display of State anthori-
ty over territory as well as 3) contiguity, as a possible
basis for title.

LIGHTHOUSE CASE

This was not so much a dispute aboui territory but
pertained to far reaching investigation of circumstan-
ces under which Greece acquired parts of the Ottoman
Empire following the Balkan war of 1812 and World
‘War 1. In this case the disposition of the Great Powers
was identified as a basis for title.

GRISBADARNA CASE

The dispute pertained to the maritime boundary
between Norway and Sweden. The issues with a bea-
ring on territorial sovereignty which were considered,
include the role of ,acquiescence® and ,recognition®
and the important principle that when land is ceded
maritime territory constituting an inseparable appur-
tenauce of it, will be deemed to be ceded as well.

From territorial issues, let us move to the doctri-
ne treaty interpretation and briefly mention some ear-
ly cases of the PCA that are relevant to this. The
Timor Boundary case is one thai quickly comes to
mind, as does one of the cases | mentioned before, Gri-
sbdarna. In addition, I should mention North Atlantic
Coast Fisheries, Radio Orient and Heathrow Airport
User Charges. The latter dealt with the imposition
of charges that were to be ,just and reasonable® and
subject to ,equitable apportionment® among airport
users. The arbitrators had great freedom to decide on
these matters but by the same token that freedom did
not make their life any easier as there was Iittle in
the way of precedent. That the tribunal was able to
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discharge its task and contribute to the resolution of
this difficult dispute, however, illustrates the value of
arbitration as a method of peaceful settlement as well
as the legislative dimension of treaty interpretation.

Turning to state respounsibility 1 should mention
again the Radio Orient Case, where Egypt invoked its
sovereign right to maintain order in its territory in re-
sponse to a freaty claim. The tribunal rejected this
response on grounds that a state’s sovereign rights are
limited by its treaty obligations. Other PCA cases de-
aling with state responsibility: the Deserters of Ca-
sablanca case, the Chevrean Claim case, the French
Postal Vessel Manouba and the Chartage cases, the
latter of which related to the right to arrest and deta-
in neutral ships on the high seas.

These are all arbitration cases. In the past, the
PCA has also facilitated inquiry and conciliation.
Inquiry is a means to impartially investigate the facts
through an international commission. It is provided for
in the Hague Conventions of 1899 and 1967and four
such cases have been handled by the PCA: the Inci-
dent in the North Sea (The Dogger Bank) case and the
Tavignano, Camouna and Galois, Loss of the Duich
Steamer Tubantio and Red Crusader Incident cases.

Conciliation is a procedure whereby an internatio-
nal commission is expected to make recommendations
to the parties to a dispute and normally takes place
under bilateral treaties. There have been three PCA
cases: an inter-war case involving Denmark and Lithu-
ania and two cases since 1945, involving respectively
France and Switzerland and Greece and Italy.

Let me now return to arbitration and address an
interesting jurisdictional development at the Court.
While the PCA declined to venture beyond inter-state
disputes at first, in 1935 it caved in. In that year, the
PCA was requested to put its services at the disposal
of an arbitral tribunal constituted to resolve a cont-
ract dispute between the Chinese government and an
American company, Radio Corporation of America. In
order to do so, the Secretary-General sought and recei-
ved the approval of the PCA’s Administrative Council,
composed of representatives of all of the parties to the
PCA’s founding conventions.

Based on this precedent and the increasing interac-
tion beiween States and non-State parties, the PCA
promulgated its Rules for Arbitration and Conciliati-
on for settlement of international disputes between two
parties of which only one is a State in 1962. Although
1935 and 1962 were critical moments in the history
of the PCA, it was the adoption in 1976 of the Ar-
bitration Rules of the United Nations Commission on
International Trade Law (UNCITRAL) that brought
the greatest demand on PCA services from the com-
mercial arbitration world.

These ,,ad hoc® rules were meant to allow procee-
dings to be conducted without the involvement of an
arbitration institution, but some mechanism was nee-
ded 10 safeguard the constitution of the arbitral tribu-
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nal. The drafters of the UNCITRAL Rules solved this
problem by means of a designated ,appointing aut-
hority® which may appoint arbitrators when parties
fail to act or decide challenges against arbitrators. If
the parties do not agree, or have not previously agreed,
on the designation of an appointing authority, the Ru-
les provide that either of the parties may request the
Secretary-General of the PCA to select the appointing
authority. This small role under the UNCITRAL Ru-
les has resulted in consistent involvement of the PCA
in international commercial arbitration between non-
State parties.

Ironically, the first request to the Secretary-
(General for the designation of an appointing authority
emanated not from a commercial arbitration tribunal,
but from the Iran — U. 8. Claims Tribunal, establis-
hed by the 1981 Algiers Accords with the assistance of
the International Bureau of the PCA. In the ensuing
years, the PCA witnessed the expansion of global com-
merce through the increase in the number of requests
submitted to the Secretary-General under the UNCI-
TRAL Rules. In recent years this number amounted
to an average of one every two weeks, which is dou-
ble the number of requests received 10 years ago. The
parties to these arbitrations originate in all regions of
the world, as do the institutions that are ultimately
designated as appointing authorities. The Secretary-
General’s visibility in performing this function has al-
so led, with increasing frequency, to his being directly
designated by parties as the appointing authority.

These UNCITRAL matters also appear to be in-
creasing in terms of the complexity of the cases and
the contentiousness of the parties. In recent months,
the International Bureau has dealt with multi-party
cases, objections to PCA authority to act, challenges,
and consolidations.

The PCA has also felt the recent growth in invest-
ment treaty arbitration. It now acts as registry in three
major UNCITRAL arbitrations under investment tre-
aties, including one under the Czech — Netherlands Bi-
lateral Investment Treaty. In addition, in the last year
the Secretary-General has assisted in the constitution
of arbitral tribunals in five investor-State arbitrations,
including appointing arbitrators and deciding challen-
ges of arbitrators. The North American Free Trade
Agreement (NAFTA) too has presented the PCA wi-
th an interesting case that I cannot say more about at
present, and PCA arbitration under Article 27 of the
Energy Charter Treaty may be drawing near. I predict
that the complex and cumbersome nature of the pro-
ceedings in many of these investment treaty matters
will cause more ad hoc tribunals to seek the adminis-
trative support of the PCA in coming years.

So, the PCA’s involvement has gone far beyond
what the drafters of the constituent conventions had
imagined. No longer limited to facilitating State-State
disputes, it now also deals with disputes involving par-
ties of which only one is a State and disputes involving
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international organizations. The PCA is currently de-
aling with a case involving the United Nations and
recently dealt with another involving the Bank for In-
ternational Settlements (BIS}. A few words about the
latter are in order.

BANK FOR INTERNATIONAL
SETTLEMENTS TRIBUNAL

The PCA has acted as Registry in the recently
completed arbitration between the Bank for Interna-
tional Settlements and certain of its private sharehol-
ders. The Bank for International Settlements was es-
tablished by treaty in 1930 to assist in the implemen-
tation of reparations obligations undertaken by Ger-
many under the Treaty of Versailles following the First
World War. The Bank has since evolved into a bank for
central banks, engaging in commercial banking activi-
ties and providing credit facilities to central banks.

The dispute arcse out of the Bank’s decision to
amend its statutes to exclude all shareholders that
were not central banks, and to pay compensation of
CHF 16,000 per share to the exciuded sharcholders.
The amendment was effected on January &, 2001, and
three of the Bank’s excluded shareholders commenced
arbitration, contesting the amount of compensation
received. From August 26 to 28, 2002 and May 28 to
29, 2003 the arbitral tribunal established to hear this
dispute held hearings in the Great Hall of Justice at
the Peace Palace where the parties argued questions
of the legality of the Bank’s actions and the standard
of valuation of the recalled shares.

In its Partial Award rendered November 22, 2002,
the Tribunal determined that Claimants were entitled
to compensation for their recalled shares correspon-
ding to a proportionate share of the net asset value of
the Bank, discounted by 30%. Applying this method
of valuation to the shares in its Final Award of Sep-
tember 19, 2003, the Tribunal decided that the Bank
for International Settlements should pay to each of
the Claimants in the arbitration, an additional CHF
7,977.56 per share previously owned, plus interest. The
Tribunal also decided the counterclaim of the Bank
against Claimant No. 2 (First Eagle SoGen Funds,
Inc.), awarding the Bank US$ 587,413.49 for its costs
in defending the law suit brought by Claimant No. 2
(First Eagle) in the United States in violation of the
agreement to arbitrate. '

Let me now -address some interesting new deve-
lopments at the Court. Environmental arbitration is
one of these. In June of 2001, the PCA Administra-
tive Council adopted Optional Rules for Arbitration
of Disputes Relating to Natural Resources and/or the
Environment. The Rules provide for a Panel of Arbit-
rators specialized in this field and a Panel of Scientific
Experts.

The field of environmental disputes is one where

I firmly believe the PCA has a role to play. Present-
ly there is no unified forum to which States, intergo-
vernmental organizations, non-governmental crganiza-
tions, multinational corporations and privaie parties
can have recourse when they have agreed to seek resc-
lution of controversies concerning environmental pro-
tection, and conservation of natural resources. More
than half of the instances where the PCA provided
information to States concerning arbitration last ye-
ar displayed a need for consideration of issues in the-
se fields.

The example of a cyanide spill in Romania, which
poisoned a river flowing through other countries in the
Carpathian Basin, underscores the point that lack of
adequate recourse can only lead to increased frustra-
tion amongst those who have suffered damages and to
strained relations between polluter State and polluted
State(s).

The International Bureau expects the rules wili be
included primarily in the dispute resolution clauses of
international conventions and treaties relating to en-
vironmental protection and conservation because they
provide structure and guidelines currently unavailable
elsewhere. Already, these Rules are being considered
as a dispute resolution mechanism for an emissions
trading scheme being developed in connection with
the Climate Control Convention and the Kyoto Pro-
tocol. They have already been included in the Proto-
col on Civil Liability and Compensation for Damage
Caused by the Trans-boundary Effects of Industrial
Accidents on Trans-boundary Waters {Kiev Protocol
of 21 May 2003).

Another PCA initiative is in the area of mass
claims. Recent years have seen the establishment of
a pumber of tribunals and systems for settling large
numbers of claims from historic events and diplomatic
crises. These have included systems created to resol-
ve claims resulting from events related to the Islamic
Revolution in lran, from damages suffered as a re-
sult of the Gulf War, from property losses in Bosnia-
Herzegovina, claims by victims of Nazi persecution re-
lated to dormant bank accounts in Switzerland, insu-
rance, slave labor and looted assets.

The PCA has established a Steering Cominittee
on Mass Claims, composed of individuals who have
been active in two or more of the mass claims pro-
cesses currently operational. The Steering Committee
is producing comprehensive guidelines for setting up
new systems to settle mass claims and should publish
its work later this year or beginning of next.

To sum wup, in its ,operating environment®, the
PCA has been inexorably drawn into other fields of
arbitration and involving a new clientele. This expe-
rience has enriched our institution, and I believe that
our unigue history and more recent contributions pro-
vide something special to those fields. We are ma-
king forays into other areas of international arbitration
such as mass claims and the environment. Facilitating
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settlement of international labor standards disputes
through mediation might be another area. And, who
knows, perhaps the organization will eventually be cal-
led upon to play a role in the area air and space law.

Is the latter the proverbial ,pie in the sky“? Har-
dly, the rapid evolution of technology and the increa-
sing commercialization of space activities have made
it abundantly clear that mechanisms have to be iden-
tified to strengthen the existing legal framework go-
verning the peaceful uses of outer space. One needs
only to note the current lacunae in dispute settlement
schemes with regard to telecommunications satellites
and space debris — two extremely sensitive areas of the
space industry where the advent of private enterprise

Ozbrojené konflikty, ndsilné éiny a represalie, shro-
mazdovani ozbrojenj’rch sil podél spornych hranic —
v Africe, na Stfednim vychodg, v jizni Asii a kdekoli
— nds opakované upozoriuji, e Zijeme ve vibuiném
a nestalém svété. Nalézdni zplsobi mirového Fesenf
spori vyZaduje ¢inorody pifstup a trvalé dsili téch,
kteff jsou takovym sporem dotéeni. Kdy# diplomatic-
kd jednani selZou, jednim z uZiteénych piistupd vypo-
fadani se s obtiZnymi spory je izolace vzpurnych oti-
zek a nédsledné Fedeni sporu skrze zapojend tfeti strany.
Pokud se jednd o mezindrodnépravni neshody, maélo
by byt soudnf urovndn{ nebo rozhodé fizenf obvyk-
le stranami zvoleno. Charta OSN (él. 33) uznavé oba
zplisoby za prostiedky pokojného feeni mezinirod-
nich sporii. Rozhodnutf pfijatd rozhodéimi tribunaly
a komisemi jsou koneénd a zdvaznd pro strany ve sporu
stejné jako soudnf rozsudky. Vyuziti arbitrdze viak vy-
zaduje souhlas stran. Mé&l by byt poklddan takovy po-
Zadavek za nevyhodu? Pro nékteré znalce predstavuje
dany piedpoklad nedostatek, pakliZe neni ofekévino
dosaZeni shody. Jinf odbornfci mini, Ze ziskany souhlas
je dilezitou podminkou pozdéjiitho dodrzovanf a napl-
flovani rozhodéfho nilezu. Prufnost a rychlost rozhod-
¢iho fizeni, nadto jeho diivérnd povaha a rozsahly stu-
pefy kontroly stran nad samotnym ifzenim, a to véetnd
slozen{ tribundlu, predstavuji veskrze &initele pispiva-
jfef k jeho piitazlivosti a vispéchu.V nékterych pifpa-
dech, staty nebo jejich vlddy potiebuji nalést difve
¢l pozdéji vychodiité zejména, viiéi svym stoupenciim.
Pravé mechanismus, jen# vyuzivd teti stranu, posky-
tuje vérohodny a pfedeviim ¢estny postup.

Nekteré spory mezi stity, jez se staly velmi pe-
bezpeénymi, byly neddvno fefeny prostiednictvim az-
bitrdze. Za pifklad miize slouZit spor mezi Eritreou
a Jemenem o svrchovanost nad ostrovy v Rudém roi
a o vymezeni (delimitaci) jednotlivych mofskych pro-
stord. VIddy obou stitll se obratily k arbitrazi, kierou
obstaral Staly rozhodéi soud. Urovnani sporu bylo za-
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has admiitedly led to astonishing leaps in technologi-
cal application but simultaneously complicated issues
of liability and responsibility for these activities.

However, let me return t0 my summing up by sa-
ying that irrespective all these other exciting develop-
ments, the organization continues to dedicate much
of its time and energy to maintaining its position in
the forefront of dispute settlement involving States,
whether it be inter-state or state-private party and in-
tergovernmental organizations. It is a role from which
PCA will never depart in light of the original missi-
on entrusted to it, back in 189% more than 100 years
ago, and the expansion of that mission in the last few
decades.

vi§eno v roce 1999. Rada bezpeénosti OSN piivitala
rozhodnuti, jez ukonéilo nep¥itelstvi mezi obéma ze-
mémi a zabranilo vystupiiovin{ ndsili. ArbitréZni me-
chanismus byl vyuiit ve sporu mezi Eritreou a Etio-
pii, ponévadz dvé rozhoddi komise byly zfizeny, a si-
ce po sjedndni mifrové smlouvy v prosinci roku 2000.
Eritrejsko-etiopskd komise pro ndroky byla zaloZena
proto, aby se zabyvala viemi vzdjemnymi pohleddv-
kami ohledné skod, uslého zisku a bezpravi, které byly
zplisobeny orgdny stdtu, jakoZ i jeho fyzickjmi a prav-
nickymi osobami protistrang, a to véetné skod zapFiéi-
nénymi subjekty, kieré viasinila nebo kontrolovala ta-
to zemé. Kazd4d strana pfedlozila ndroky komisi svym
vlastnim jménem a jménem svych obéanil a pravnic-
kych osob. Zahajovaci sly§eni o nakladdni s valeénfmi
zajatci se konalo v prosinci roku 2002 v Paldei miru
v Haagu. Prvd rozhodnuti byla poté pfijata 1. éervence
2003. Komise vydala 12 nilezti odpovédnosti za poru-
Send mezindrodnéprévnich zdvazkid proti Eritreji a 8
nalezit proti Etiopil. Jako nejzdvainéjdi piipady me-
zindrodni odpovédnosti byly shleddny omisivni éiny
spachané eritrejskymi orginy, jez spocivaly v odmit-
nuti navitév pracovnikii Mezinirodntho viboru Cer-
veného kifie v zajateckych tdborech od biezna 1998
do srpna 2000, zabijeni etiopskych véleénjch zajatcd
a jejich télesné a dudevni dtrapy. Naopak Etiopie nesla
reparacnf povinnost za poruseni humanitdrnich zdvaz-
kit o stravovani vileénych zajatelt a o jejich opozdénd
repatriaci. Eritrejsko-etiopskd hraniéni komise dokon-
cila tikol delimitace stétni hranice mezi obéma. stéty
vydénim rozhodnut{ v nizozemském Haagu v dubnu
roku 2002. Generalnf tajemnik OSN Kofi Annan a ge-
nerdlni tajemnik Organizace africké unie (OAU) Ama-
ra Essy vyjadiili ve spoleéném stanovisku uspokojent
nad dspéinym uzavienim mirového procesu na zikladéa
soudniho fefeni sporu, jez pledstavuje dobry piiklad
pro zhytek Afriky a mezindrodn{ spoledenstvi jako cel-
ku. Hrani¢ni komise je rovnés ptislusnd provést demar-
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kaci stétnich hranic mezi obéma stity. Staly rozhoddl
soud pokraluje v podpofe technické éinnosti hranié-
ni komise a iCastni se detnych konzultaci s Oddslenim
QSN pro mirové operace a Misi OSN.

Dal3f megindrodnf spory feSené pred Stilym roz-
hodéim soudem jiz nejsou tak vysoce politicky vyhra-
nény. Za vzpomenuti stoj nékteré pravni neshody me-
zi ¢lenskymi stity EU, jeZ vzbuzujl zdjem akademi-
kil a studentidl, jako napiiklad spor megi Nizozemskern
a Francii, Irsker a Velkou Britdnii ¢ Belgif a Nizo-
zemskem.

Jinou zdleZitost! je smiréi fizeni. Zminéni zashihu-
je smirél postup ve véci dzemniho sporu mezi Belize
a Guatemalon. Usmifovatelé tlumoéili vypracovanon
Zpravu ministriim zahraniéf Belize, Guatemaly a Hon-
durasu v roce 2002 v sidle Organizace americkych sta-
td (OAS) za piftomnosti ministra zahraniénich véci
USA Colina Powella. Smiréi zpréva vzbuzuje nadé-
Je, e stary konflikt bude vyfesen za predpokladu, Ze
strany sporu pfijmou smiréf doporudeni. Nadto zprs-
va OAS o smiréfm Fizeni podtrhuje, Ze spor o vyklad
a providéni smlouvy, ktery nemiize byt vyfeen, mo-
hou strany pfedlozit Stdlému rozhodéimu soudu podle
Opénich pravidel pro rozhodél #izen{ ve sporech vzta-
hujicich se k pifrodnim zdrojim a/nebo k Zivotnimu
prostiedi.

Nei byl S5taly rozhodéi soud v roce 1899 zaloZen,
praxe pfeddvani sporii mezindrodnim tribunalitm byla
zoela Hdki. Uchyleni se k arbitrazi bylo vzdcné, kdes-
to smiréi a vydetfovaci Fizenf byla vskutku neznimai.
Mezindrodn! prdvo jako nepostradateiny zaklad pro
piiblizeni se urovndni sportt bylo v minulosti utvife-
no podle vzoru vnitrostdtnich prdvnich $4dd. V tra-
diénfm mezindrodnim privu byla tato oblast relativ-
né nerogzvinuta. Zakladni soubor norem spojoval praxi
stitk a teoretické ndzory z d&l Grotia, Vatella a Pu-
fendorfa. Ani hmotné privni normy potiebné k dprave
slozitdjsich vztahll mezi stdty, ani normy nepostrada-
telné pro vyuzit{ tfetich subjektd pfi urovndvani spo-
i nebyly pofddné rozvinuty. Vyznamnd édst ranych
pifpadi pfed Stdlym rozhodéim soudem se vztahova-
la k tizemnim pifm. Klasickymi piipady se staly véci
Las Poalmas, Grisbadaerna a Lighthouse. Kromé toho
se objevily pfed arbitrdzi spory o vyklad smluv nebo
piipady svdzané s odpovédnosti statii (Radio Orient,
Deserters of Casablanca, the Chevrean Claim & the
Chartage case). Shora uvedené pfipady patif do okru-
I arbitrdZnich zdleZitost!. V minulosti S5tdly rozhodéf
soud usnadnil taktéz kondn{ vygetfovactho a smiréiho
fizen], VySetfovdaf je prostiedkem nestranného zkou-
mén{ skutecnosti mezindrodn{ komisi. Ctyfi pfipady
byly fefeny tfmto Soudem na podklade Haagskjch
dmluv o pokojném urovnavini mezindrodnich sport
z rokn 1899 a 1907, a to The Dogger Bank, Tovig-
nano, Camouna and Galois, Loss of the Dutch Stea-
mer Tubantio a Red Crusader Incident. Smiréi ffzen{
zase znamend postup, jehoz vysledkem je doporudent
strandm ve sporu. Podnétem k Fizenf se obvykle st4-

v4 dvoustrannd mezindrodnf smlouva. Pied Soudem se
odehrdlo urovndni t# pifpadi: mezivileény spor me-
zi Ddnskem a Litevskem, dva piipady fefené po roce
1945 mezi Franci{ a Svycarskem a Reckem a Tt4lil.

Prislunost Stdlého rozhodéiho soudu prodélala
evoluéni vyvoj. Poprvé se Soud odvazl piekroéit ra-
mec mezistdtnich spord v roce 1935. Tehdy byl Soud
pozadin o poskytnuti rozhodéich sluzeb pfi feseni kon-
traktudlniho sporu mezi énskou vliddou a americkou
spoleénosti Hadio Corporation of America. General-
nf tajemnik Stilého rozhodétho soudu ziskal souhlas
Sprédvai rady, sloZené ze zastupcil viech stran zaklada-
jicich smluv Soudu. Dany precedent a zvySujici se in-
terakee mezi stity a nestdtnimi 1itvary podnitil vyhls-
Seni Pravidel pro rozhoddi a smiréi Fizeni p¥i urovadva-
i mezinarodnich spord mezi dvéma stranarai, » nich
jedna je pouze stdt, a to v roce 1862. Ackoliv roky
1935 a 1962 se staly kritickymi okamziky v d&jindch
Soudu, v roce 1976 jsou schvilena Arbitrdzni pravidla
UNCITRAL (Komise OSN pro mezindrodni pravo ob-
chodni), kterd roz§ifuji vécnou pifslusnost rozhodétho
télesa o obchodnf arbitrdz. Tvirci ArbitrdZnich pravi-
del UNCITRAL mj. fedili otdzku jmenovdn{ rozhodci
{¢l. 6-8) zavedenfin nového pojistného zpiisobu, kdyz
strany selZou v jejich jmenovdni & namitaji slofeni
rozhodéitho orgdnu. Pravidla dovolujf strandm pozi-
dat generdlniho tajemnika Soundu, aby vybral jmeno-
vaci autoritu (the appointing authority), kterd poZiva
pravomoc jmenovat rozhodce, jak je to nejdfive moz-
né. Je ironii osudu, e prvni zddost ¢ vybér rozhodce
zasland generdlnimu tajemunikovi Stilého rozhodéiho
soudu nevzedla z podnétu obchodni arbitraze, nybri
o jmenovéni arbitra poZidal Irdnsko-americky tribu-
nal pro ndroky, jen# byl zalozen Alzirskymi dohodami
v roce 1981, za pomoci Mezindrodni kanceldie Stdlého
rozhodéiho soudu. Dodnes se oéividné rozrostly tyto
Zddosti. Jeté neddvno se poéet takovych zddosti rov-
nal jednomu pozadavku za dva tydny, coZ je mnozstvi
dvakrat vy83f nez pred deseti lety,

Obchodni pifpady spjaté s UNCITRAL vykazu-
ji rostouct sloZitost, svirlivost 1 pocetnost stran, jez
jsou zapleteny do sporu. Stdly rozhodé soud rovnéz
pocituje ndrist dohod o ochrané investic. V roce mi-
nulém napomadahal generdlni tajemnik pil ustaveni roz-
hodéich tribundlii v péti investi¢nich pffpadech, a to
véetné jmenovdni rozhodcd. Severcamerickd smlouva
o volném obchodu (NAFTA) piedlozila Soudu pozo-
rubodny piipad. MoZno pfedvidat, Ze slozity a tézko-
péddny charakter fizeni upraveny v dohoddch o ochrang
investic povede v nadchdzejicich letech k vyhleddvani
pomoci ze strany Soudu.

Staly rozhoddi soud béhem svého uFiteéného piso-
beni rozsiFil rozméry vlastni jurisdikce, o niZ nemohli

‘mit zakladatelé této instance jakoukoli pfedstavu. Za-

byva se nejenom mezistdinimi spory, ale takté spory
mez stranami, z nich# pouze jedna je stit, jakoZ i spory
zahrnujici mezindrodnf organizace. Soud se nyni za-
obird, pfipadem, v némsz je stranou OSN nebo Ban-
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ka pro mezindrodni vypofdddni (the Bank for Inter-
national Settlements). Banka byla zalozena smlouvou
v roce 1930, aby napomohla Némecku ve splnéni repa-
ragnich zévazkd uloZenych Versailleskou smiouvou po
_prvni svétové vélce. Banka se viak po vykondni dko-
lu postupné proménila v pendzni instituci, je# slouzi
centralafm bankim v obchodnich bankovnich opera-
cich. Spor vznikl v okam#iku, kdy se Banka rozhodla
zménit své stanovy a vyloudit viechny akciondfe ne-
majici postaveni centrdlnich bank. Souédsti rozhod-
nuti bylo vyplatit za kazdy podil 16 000 svycarskych
frankii. Zména vstoupila v platnost 8. ledna 2001 a na-
sledné tfi akciondfi vyvolali arbitrdz. Pfedeviim zpo-
chybnili stanovenon vy3i podilu. V diléfm rozhodnuti
vydaném 22. Hstopadu 2002 rozhodél tribunil stano-
vil, Ze Zadatelé jsou oprdvnéni ke kompenzaci svych
akci, jez odpovidajl pfiméfenym podilim, které jsou
uréeny z hodnoty ¢istého jménf banky snfzené o 30 %.
PouZit{ zminéného zpusobu vypo&tu podilu se objevi-
lo i v koneéném rozhodnuti z 19. z4# 2003. Tribunsl
rozhodl, Ze Banka pro mezindrodn{ vypofadédni doplati
dodateénd kafidému ze zadateldl 7 977,56 Svycarskych
frankd za akcii diive viastnénou a jesté irok.

Jednou z dal8ich mozZnych aktivit Soudu je rosz-
hodovani sporfi v oblasti ochrany zivotniho prostie-
di. Spravni rada Stélého rozhodéiho soudu schvilila
v Cervnu roku 2001 Opéni pravidla pro rozhodéi -
zeni ve sporech vztahujicich se k pifrodnfin zdrojiim
a/nebo k zivotnfmu prostied{. Pravidla upravujf ziize-
ni Panelu rozhodct, kteii jsou specializovdni v daném
oboru, a Panelu védeckych odbornikii. Tato oblast pa-
t# k t8m, jeZ c¢ekd budoucnost. Dnes chybi sjednocens
férum, k nému# by se mohly obracet stity, mezivliddni
organizace, nadndrodn{ spolefnosti a soukromé stra-
ny se svymi spory ohledné ochrany Zivotniho prostedi
a nchovéni piirodnich zdrojii. S$t4¢1 uvést piipad zavle-
¢eni kyanidu do feky v Rumunsku, je# protékd dalsimi
stdty v karpatské kotliné. Mezindrodn{ kanceldf odeki-
vd, Ze pravidla budou viélena do dolozek o urovnévani
spord fady dmluv a smluv, které upravuji ochranu -
votniho- prostiedi, protoZe takovd arbitrdsni strultura
je prozatim jedineénd. Tato pravidla jsou uz posuzo-
véna jako moiny mechanismus urovndvinf spori pii
obchodovdn{ s emisemi, a sice v souvislosti s Umluvou
o kontrole klimatu a Protokolem podepsanym v Kjoto.
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Mechanisinus byl jiZ voesen do Protokolu o civiluf od-
povédnosti a kompenzaci skod zplisobenymi ptes hra-
nice primyslovymi nehodami v pohraniénich vodich
(Kijevsky protokol z 21. kvétna 2003).

Dals{ arbitrazni krodeje uvAdaf pifsludnost Stalé-
ho rozhodéiho soudu do oblasti hromadnych néroki.
V postednim ddobi byla zalofena fada tribundli a sys-
témi pro FeSeni ndrokil majicich sviij pivod v histo-
rickych uddlostech a diplomatickych krizich. Tak byly
ziizeny struktury Fedici ndroky spojené s isldmskou re-
voluci v Tranu, vilkou v Zilivu, se ztrdtami na majetku
v Bosné-Hercegoviné anebo nacistickym prondsledovi-
nim, cof se tykalo nepouzivanych, spicich bankovnich
déth ob&ti persekuce ve #vycarskych bankdch, jejich
pojisténi, otrocké i nucené price a uloupeného jméni.
Soud zalozil Ridici vybor pro hromadné ndroky, jenz
je slozen z osob, které piisobily ve dvou & vice hro-
madnych procesech. Ridicf vybor piipravuje obsazné
smérnice pro zi{zen! novych systému pro marovnini
hromadnych ndrokdé, pficemz vysledky by mély byt
zvefejnény zanedlouho.

Prekotna evoluce technologii a komercializace kos-
mickych ¢innost! odhaluje mezeru v fedeni sporil vani-
kajicich z mirového vyuZivin! kosmického prostoru.
Dvé citlivé oblasti kosmického priimyslu, kde operu-
Ji mj. soukromé spoleénosti coby drzitelé pokrokovych
technologickych postupi, stojl za povéimnuti: vyuz-
vani telekomunika¢nich druZic a kosmické smeti. Pravé
takovy stav plodi zauzlené otdzky odpovédnosti (Tuce-
nf) za pifpadné hmotné &kody (Umluva o mezindrodnf
odpovédnosti za skody zplisobené kosmickymi ohjekty
z rokun 1972 oznaduje za subjekty rufeni pouze stity
& mezindrodn{ organizace) a odpovédnosti prospektiv-
niho charakieru za kosmickou éinnost.

Staly rozhodél soud vénuje €as a dsilf udrieni svého
pfedniho postavenf na poli feien{ mezindrodnich spo-
ril, v nichz v prvé Fadé vystupuji coby strany ve sporu
staty, ale i soukromé osoby a mezivlddni organizace.
Od svého pivodnihe tkolu, jenz mu byl svéfen v roce
1899, tedy vice neZ pted sto lety, se neodchyluje. Jeho
mezindrodni arbitrdZni zadin{ se ale v nékolika posled-
nich desetiletich podstatné rozgifuje.

Vytah z pfedndsky sepsal Dalibor Jilek




