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Comparison of European trends with the State of Czech Law

development for awarding public works contracts
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T0 EUROPEAN TRENDS

It is well known that the EC law in the area of
awarding public works contracts has gone through ma-
ny changes recently.

Within the EU, the need to simplify the legal regu-
lation with the use of new electronic possibilities was

intensely felt.

When compiling the relevant directives, it was at
the same time stated that the general principles for
awarding would be kept, i.e. securing the transparency
and equal treatment. Assigning public orders should
secure that the order is obtained by ihe subject that
offers the best guality while keeping the lowest possi-
ble cost on the part of the awarder.

The new European regulation should at the same
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time also determine the so—called competition dialogue
of the awarder and the tenderer, which would consist
in the determination of contract conditions.

Within the EU, the following main directions for
formulating the new regulations were outlined:

s determination of competition dialogue (compe-
tition dialogue should have been determined for
especially complicated contracts)

e introducing electronic awarding (which would
also make it possible to shorten the whole pro-
cess of awarding)

s making it possible for the awarders not to have
only a realisation contract, but also so-called
“framework contracts”, on whose basis the re-
alisation contracts would be signed

e simplifying the clauses on technological specifi-
cations

o determination of the values of contracts for sim-
pler application.

For the realisation of the ontlined directions, the
new EC guidelines were issued, which led to the issue
of new legal regulation in the Czech Republic, i.e. to
the issue of Act No, 137/2006 Coll., effective from July
112006.

Buropean awarding directives regulate in detail the
procedures for awarding the public works contracts
exceeding the limit; with the public works contracts
below the limit, however, they limit themselves to the
anchoring of the principle of transparency and no disc-
rimination in the awarding procedure. Our legal regu-
lation up to now as well as the new one elaborates in
detail the procedures for awarding the contracts be-
low the Hmit and tries to keep the balance between
the transparency and proportionality principles. With
the contracts helow the limit, a special simplified kind
of procedure is stated in the new law.

PRINCIPLES OF THE NEW LAW

o efforts to simplify and clarify the law as a whole,

o efforts to remove the problems up fo now and
to take into account practical experience when
applying Act No. 40/2004 Coll.,

e clarification of basic notions,

» more detailed specification of the individual
awarding procedures,

¢ introducing the subjects providing postal servi-
ces among the sector awarders,

¢ introducing the possibility to award with the
help of common purchasing subjects,

e determining the possibility of signing fra-
mework contracts also for public awarders (not
just for the sector ones),

e determined competition dialogue — proceedin-
gs determined for especially complex contracts,
making it possible for the awarder to obtain an
innovative solution to the given project in the
situation when he himself is for objective re-
asons not able to specify exactly the mode of
realisation of the public works,

¢ enabling electronic process of awarding.

We think that the issuing of the new act on the
awarding of public works contract may be welcome.
However, the fact that this happens only shortly after
the issuing of the previous Act will have negative ef-
fects. We namely think that the practice needs around
three years to “intake” a new legal regulation.

Simultaneously with the new regulation of pub-
lic works contracts, the new act on the public-private
partnership is issued (the concession act). This law
contains a really large number of references to the act
on public works contracts. Therefore there was also the
possibility to consider the issuing of both amendments
in a single regulation, but this was not done.

SUBDIVISION OF THE ACT

The Act incorporates the relevant regulations
of the European Communities! and regulates

s procedures for the award of public works
contracts,

e competition on the design,

e supervision regarding the compliance wi-
th this act

o conditions of keeping and the function of
the list of gualified suppliers and of the
system of certified suppliers.

The Act is subdivided into eight parts and has
three appendices.

The first part — general clauses — is devoted to the
Regulated Subject, the Awarder of the public works
contract, the Central awarder, the Relevant activity,
Concurrence of the activities, Principles of the pro-
cedure for the awarder, Public works contract. (and
public works contract for supplies, construction work,
and services and the public works confract according
to its estimated value), Definition of the notions; it

! Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the coordination of procedures for
the award of public works contracts, public supply contracts and public service contracts. Directive 2005/75/EC of the Eurcpean
Parliament and of the Council of 16 November 2005 correcting the Directive 2004/18/EC on the coordination of procedures for the
award of public works contracts, public supply contracts and public service contracts.
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also deals with exceptions and business competition
connected with the output in the relevant activity.

The second part regulates the Awarding procedu-

e, its kinds and conditions for the use of some proce-
éures including the competition dialogue and the sim-
plified procedures for the contracts below the limit.

The third part regulates special procedures in the
awarding process.

The fourth
on design.

The regulation on the protection against incorrect
procedures of the awarder is contained in the fif-
th part.

The sixth and seventh parts contain clauses on the
list of qualified suppliers, the system of certified sup-
pliers, list of foreign suppliers, and common clauses
(especially on the publication of the communication
hetween the awarder and supplier).

The act ends with transitional and concluding cla-
uses in the eighth part.

Appendices 1 and 2 contain the lists of services
liable to publication in the Official Journal of the Eu-
ropean Communities (Appendix 1) and the list of ser-
vices not liable to this publication (Appendix 2). Ap-
pendix 3 bears the title Construction works according
to § 9 par. 1 letter a) of the Act (to be understood of
this Act). The clause of § 9 par. 1 letter a) cited at the
same time states that if the construction works fall wi-
thin the categories stated in Appendix 3, then this is
also a public works contract for construction worl.

Applicability of the act is determined by the
given group of people.

part regulaies the competition

AWARDERS

The awarder of the public works contract for the
purposes of this law is a public, subsidized, or sector
awarder.

The public awarders are

a) The Czech Republic?

b) institution receiving contributions from
the State Budget,

¢) territorial self-governing unit or an insti-
tution receiving contributions from the
State Budget, where the territorial self-
governing unit acts as a promoter

d) another legal entity, if

1. it was founded or promoted with the pur-
pose of fulfilling the needs of public interest
that are not of industrial or commercial na-
ture, and

2. it is financed mostly by the state or another
public awarder, or it is owned or controlled

by the state or another public awarder, or
the state or another public awarder appoints
more than half of the members in it statu-
tory, administrative, supervision, or control
orgal.

The subsidized awarder is a legal entity or a na-
tural person that awards a public works contract of
which more than 50 per cent is paid with the money
provided by a public awarder, which is done through
another person in the following cases

a) public works contract for construction works
whose estimated value is over the limit,,
i.e. corresponds with the minimum financial li-
mit stated in § 12 par. 4 and the object of this
public order

1. is the realisation of construction work rela-
ted to one of the activities stated in Appen-
dix 3, or it

2. is the realisation of construction works ac-
cording to § 9 concerning healthcare faciliti-
es, sports facilities, facilities for leisure time
and relaxation, schools, administrative buil-
dings, or

b) public works contract for the services related to

the public works contract for construction work

. according to the letter a), whose estimated va-

lue is also over the limit and corresponds at

least to the financial limit stated in § 12 par. 3
letter b).

For the purposes of signing a contract with a sub-
contractor, such supplier that had not been awarded
a public works contract by a public awarder is not con-
sidered to be a subsidised contractor.

When awarding a public works contract, the sub-
sidised contractor proceeds according to the clauses of
this act valid for a public awarder even in the cases
when the awarder simultaneously fulfils the prerequi-
sites for being classified into another category of awar-
der according to par. 2 or par. 6 (§ 2 of the act).

A sector awarder is a person performing one of
the relevant activities according to § 4 (in § 4, some
concrete relevant activities in the individual branches
are given, i.e. in the gas manufacture, heating plants,
power engineering, water supply mdustry, activities re-
lated to the water supply indusiry, activities related
to the operation of transportation networks, activities
related to providing reserved postal services, other ser-
vices and activities listed performed while ﬂsmg a ge-
ographically delimited territory), if

a) this relevant activity is performed on the basis
of a special or exclusive right, or

b) the awarder can directly or indirectly exercise

2 Act No. 218/2000 Coll. on the property of the Czech Republic and its representation in legal relationships as amended.
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the dominant influence; the awarder applies the
dominant influence in the following cases

1. he has the majority of his votes at dispo-
sal himself® or on the basis of an agreement
with another person, or

2. he nominates or votes for more than a half
of the members of the statutory, adminis-
trative, supervisory, or controlling body.

If the public awarder exercises one or more relevant
activities according to § 4, the clauses of the act refa-
ting to the sector awarder apply for him as well under
the assumption that the public works order must be
awarded in connection with a relevant activity of one
public awarder (§ 2 par. 7).

Even several awarders are considered to be
a single awarder for the purposes of this law
{stated under § 2 par. 2, 3 or 6), if they associa-
te or in other way join in order to coordina-
te the procedure directed towards the awar-
ding of a public works contract (further only as
“association of awarders”). In such a case, the awar-
ders are obliged to sign a written contract before the
commencing of the awarding procedure, in which they
arrange their mutual rights and obligations related to
the awarding procedure and determine the manner of
negotiation in the name of the participants of the as-
sociation of awarders. If a public or subsidised awar-
der is participating in the association of awarders, the
clauses of the act valid for a public awarder apply for
this association of awarders; this does not interfere wi-
th the clause in par. 7 (§ 2 par. &).

Also any other association or other joint activity
of the awarder with a natural person or a legal entity
that is not an awarder with the purpose of awarding
a public works contract is considered as awarder (ac-
cording to § 2 par. 2, 3 or 6). Clause in § 2 par. 8 third
sentence is to be used in a similar way.

A central awarder is the public awarder who
performs the centralised awarding, consisting in

a) for the other awarders, he purchases supplies or
services that are objects of public works cont-
racts, which he further sells to other awarders
for a price that is not higher than the purcha-
sing price of the supplies and services, or

b) sells the awarding procedure and awards a pub-
lic works contract for supplies, services or con-
struction work to the account of other awarders.

Before the start of the centralised awarding, the
awarders and the cenfral awarder are obliged to sign
a written contract in which they arrange their mutual

rights and obligations related to the centralised awar-
ding procedure (§ 3 par. 1).

The central awarder performs the centralised
awarding according to § 3 par. 1 according to the cla-
uses of this act valid for the public awarder. If, howe-
ver, he performs the centralised awarding exclusively
for sector awarders or on their account, he proceeds
according to the clauses of this act that are valid for
sector awarders.

If during the procedure according to § 3 par. 1,
this act is breached, it is the central awarder who is
responsible for breaching the law, unless such brea-
ching of the law was a result of an activity of negli-
gence of the awarder on whose account the centralised
awarding was performed.

If the public works contract was awarded in com-
pliance with this act by the central awarder, it kolds
that the public works contract was awarded in compli-
ance with this act also with respect to the awarder for
whom the centralised awarding was performed.

According to the legal regunlation stated in Act
No. 40/2004 Coll., as amended, it was a problem if
there was a concurrence and the relevant persor com-
plied with the conditions for both the public awarders
and the sector awarders, or the contract in question
was for a different contract than for the sector one wi-
th the sector awarder. At the same time, there were
various explanations of this. This is improved in the
new regulation (§ 5 of the Act).

By concurrence of activities, it is meant that
the object of the awarded public works contract is re-
fated to the execution of a different activity as well as
to the execution of a different activity of the awarder
(§ 5 par. 1).

The existing problem of concurrence is solved in
the new act to the benelit of the awarder and opts for
a more favourable solution for the awarder.

In the case of concurrent activities:

a) the public awarder proceeds according to the
clauses of this law valid for a sector awarder
only in the cases when the object of the public
works contract is related especially with the re-
levant activity performed by a public awarder,
in other cases or when it cannot be objectively
determined whether the object of the public or-
der is connected especially with the execution
of the relevant activity, the public awarder pro-
ceeds according to the clauses of this act valid
for. the public awarder,

b) the sector awarder does not proceed according
to this act, if the object of the public works con-
tract is related especially to its different activi-

3 E.g § 12 par. 1 of Act No. 77/2002 Coll. on the joint stock company Ceské dréhy {Czech Railways), the state organisation
Sprava Zelezniéni dopravni cesty (Railway Infrastructure Administration) and on the change of Act No. 266/1994 Coll. on railways
as amended, and Act Neo. 77/1997 Coll., on the state company as amended.

402




Comparison of European trends with the State of Czech Law development... Karel Marek

ty than the execution of the relevant activity;
in the opposite case or when it cannot be de-
termined objectively whether the object of pub-
lic works contract is related especially with the
execution of a different activity, the sector awar-
der proceeds according to the clauses of this act
valid for the sector awarder.

SMALL-SIZE CONTRACTS, CONTRACTS
BELOW AND ABOVE THE LIMIT

By a small-size public works contract we me-
an such public works contract whose estimated value
will not reach in the case of a public works order on su-
pplies or public works order on services CZK 2 ¢00 000
without value added tax or, in the case of public works
contract for construction work, CZK 6 000 000 without
value added tax.

The small-size contracts are not regulated in de-
tzil by the legal norm. The rule of transparency and
non--discrimination, however, holds for them as well.

The table expresses the orientation values as to when the public
works contract is above the limit, it states the given limits

AWARDERS

SUPPLIES AND CONSTRUCTION
SERVICES WORK

The Czech Republic, state organisations receiving
contributions from the state budget, for the Czech
Republic ~ Ministry of Defence, this limit holds only
on the geods according to the statutory instrument

4 290 B00,- K¢
with services with the excep-
tion accordiang to the law

165 288 000,- K&

Territorial self-governing unit or an organisation re-
ceiving contributions form the state budget whose
promoter is the territorial self-governing unit and
the so-calted other legal entity, for the Czech repub-
lic — Ministry of Defence for the goods that is not
determined by the legal statutory instrument

6 607 009,- K&

with services, the more de-
tailed definition is contained
in the act

165 288 000,- K&

Sector awarder

165 288 000,- K&

13 215 000,- K&

By a public works contract below the limit
we mean such a public works contract whose estimated
value in the case of public works contract for the su-
pplies or a public works contract for the services is at
least CZK 2 000 000 without value added tax or in the
case of public works contract for construction work at
least CZK 6 000 000 without value added tax and does
not reach the set financial limit. With these contracts,
the awarder asks 5 suppliers to participate.

By a public works contract above the li-
mit we mean a contract above the stated Hmits (see

the table).

SUPPLIER, INTERESTED PERSON,
APPLICANT

Act No. 137/2006 Coll. in § 17 called Definition of
some other notions defines, for the purposes of the act,
the notions of supplier, interested person, and
applicant and uses these notions further in its clauses
(similarly to the previous regulation).

Supplier is a natural person or & legal enti-
ty that

a) supplies goods,
b) provides services, or

¢) executes construction work if its residence, pla-
ce of business, or permanent residence is in the
Crzech Republic, or

d) a foreign supplier.

Applicant is a supplier, who filed in an applicati-
on in the awarding procedure.

Interested person is a supplier, who, in the sta-
ted period of time, filed in an application to

a) participate in the short-listed procedure,

b) participate in the action procedure with publi-
cation or

¢) participate in the competition dialogue,

d) or a supplier that was asked to take part in
the action procedure without publication by the
awarder, '

e) submit the preliminary offer in a dynamic puz-
chasing system, 3 '

f) submit the offer in a simplified proceedings for
contracts below the limit,
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g) submit the offer for the proceedings on the basis
of a framework contract, or

k) verify the interest in participating in the case of
awarding procedure started by the publication
of a regular preliminary announcement.

SUPPLIES, SERVICES, CONSTRUCTION
WORK

The contracts are classified in compliance
with the preceding legal regulation into

¢ supplies,
e services,

e construction work.

Public works contract is a coniract executed on
the basis of the contract between the awarder and one
or more suppliers, whose subject is the provision of
paid-for supplies or services or the paid—for execution
of construction work. The public order that must be
awarded by the awarder according to this act has to
be executed on the basis of a written contract. Thus
what we said in the part dealing with the regulation
according to Act No. 40/2004 Col. holds also here,

Public works contract for supplies is the pu-
blic works contract whose subject ig the obtaining of
an item (further only “goods”), and especially purcha-
sing the goods, purchasing the goods in instalments,
renting the goods or leasing the goods with the right
of subsequent purchase — see § 8 par. 1.

Public works contract for supplies is also the pub-
lic work contract whose object is, apart from obtaining
goods according to § 8 par. I also providing the service
consisting in placing, assembly, or putting such goods
into operation, unless these activities are not the es-
gential purpose of the public works contract, but are
necessary for the fulfilment of the public works cont-
ract (§ 8 of the Act).

Public works contract for construction work
(§ 9) is the public works contract whose object is

a) execution of construction work perfaining to
cne of the activities stated in Appendix 3,

b} execution of construction work according to let-
ter a} and the project or engineering activities
related to it, or

c¢) execution of a building that is a result of the
construction or assembly work, or also the rela-
ted project or engineering activities and that is
as a whole able to fulfil an independent econe-
mic or technological function.

Public works contract for construction work is also
the public works contract whose object is, apart from
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fulfilment according to paragraph 1, also providing the
supplies or services necessary for the execution of the
public works contract by the supplier.

Public works contract for construction work is con-
sidered to be also the construction works obtained wi-
th the use of mediating or similar services that will be
provided to the awarder by another person.

Public works contract for services (§ 10} is
a public works contract that is neither a public works
contract for the supplies nor a public works contract
for construction works.

Public works contract for services is also the public
works contract whose object is apart from providing
services also

a) providing the supply according to § 8, if the
estimated value of the services provided is not
higher than the estimated value of the supply
provided, or

b) execution of construction work according to0 § 9,
unless these works are an essential purpose of
the public works contract, but their execution is
necessary for the fulfilment of the public works
contract for services.

Services are divided into categories determined in
Appendices No. 1 and 2. : :

If the object of the public works contract is the pro-
vision of the services stated in Appendix 1 as well as
in Appendix 2, the estimated value of the services sta-
ted in the relevant Appendix is of decisive importance
when determining whether the public works contract
is according to Appendix 1 or 2.

AWARDING AND AGENDA
PROCEDURES

The law regulates the following kinds of
awarding procedures

a) open procedure (§ 27),

b) short-list procedure (§ 28),

¢) agenda procedure with publication (§ 29),

d) agenda procedure without publication
(§ 34),

e} competition dialogue (§ 35),

) stiplified procedure for contracts below
the limit (§ 38).

The kinds of awarding procedure according to e)
and f) may be used by a public awarder.

The use of agenda proceedings is easier for the
awarder. The new legal regulation makes their use wi-

‘der in a certain way.

The overview of the agenda procedures is given in
the form of a table (the text of the law is shortened).
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Use of the agenda procedures with publication

acc. to § 22 par. 4 in the case of sector awarders

ace. to § 22 par. 1 in the previous open procedure, short-list procedure, or a competition dialogue, only
insufficient or unacceptable offers were filed in. Note: the law at the same time states
examples when the awarder is not obliged to publish the agenda procedures with
publication.

acc. to § 22 par. 3 in exceptional cases, if it can be, with regard to the nature of the supplies, services, or
construction work or the risks connected with them, justifiably expected that the offer
prices of the applicants will not be comparable, in the case of public works contracts
for services, especially insurance, banking, investment, or project services or anditing,
interpreting, legal or other similar services, if the nature of the service does not enable
a sufficiently exact determination of the subject of public works contract in advance
so that it was possible to state the procedures determined by this act for an open or
short-list procedure, especially with regard to the establishment of evaluation criteria,
or in the case of public works contracts for construction work, if the construction work
performed exclusively with the purpose of research and development, and not with
the purpose of profit or paying for the expenses related to research and development
ace. to § 22 par. b public awarder may award a public works contract in agenda procedure with pubti-
cation also without fulfilling the conditions stated in par. 1 to 3, if it concerns public
works order for services stated in Appendix No. 2.

Use of the agenda procedures without publication

acc. to § 23 par. 1 a) | in the previous open procedure, short-list procedure, or agenda procedure with pub-
. lication, no offers were filed.

acc. to § 23 par. 1 b} | in the previous open procedure, short-list procedure, or agenda procedure with pub-
lication, only unsuitable offers were filed according to § 22 par. 1 letter a)

acc. to § 23 par. 1 ¢) | no applications were filed for the participation in short-list procedure or agenda pro-
cedure with publication

acc. to § 23 par. 4 a) | public works contract may be fulfilled for technological ar artistic reasons, for the
reasons of protection of exclusive rights or for the reasons following from the special
lepal regulation only by certain supplier

acc. to § 23 par. 4 b) | it is necessary to award a public works contract in an extremely demanding case that
was not caused by the awarder and his actions and which he could not foresee and
for time reasons it is impossible to award the public works contract in another sort
of the awarding procedure

acc. to § 23 par. 5 a) | the goods supplied is made only for the purposes of research and development, with
the exceptions of the cases when the goods is produced in greater quantities in order
to gain profit for the awarder or with the purpose of covering the costs of the awarder
related with research and development

acc. to § 22 par. 5 b) | this concerns additional supplies of the same supplier, with whom the contract has
been signed where they are determined as a partial substitution of the previous supply
or as an enlargement of the contemporary extent of the supply, with the assumption
that the change of a supplier would force the awarder to purchase goods of ether
technical parameters, which would result in incompability with the original supply or
would mean inadequate technical problems during the operation and maintenance of
the original supply, and this with the conditions given

ace. to § 23 par. b ¢) | these are supplies offered and purchased on the commedity markets

ace. 10 § 23 par. 5 ) | these are supplies purchase for exceptionally advantageous conditions from a supplier
that is in liquidation, or from the bankruptcy trustee, counterbalancing trustee, or
the trustee in the case of a supplier, on whose property bankruptcy was adjudicated
or towards which settlement is possible or the forced settlement is confirmed or which
is under official trusteeship .
acc. to § 23 par. 5 e) | these are goods that have been purchase for a price much lower than the usual market-
price and significantly lower price is offered by the supplier oaly for a very short
time; the public awarder is authorised to award the public works contract in agenda
procedure without publication according to this letter only in the relationship towards
the public works coniract below the limit :
ace. ta § 23 par. § in the agenda procedure without publication, the awarder may award a public works
contract for the services also in the case when it js awarded in connection with the-
competition for design
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additional construction work or additional services that have not been contained in
the original conditions of awarding; the need for them originated as a result of ob jec-
tively unpredictable circumstances and these additional construction works or addi-
tional services are necessary for the execution of the original construction work or for
providing the original services with the stated assumptions

New construction work and in the case of public awarder also new services consisting
in the construction works or services of the same or simifar kind as in the original
public works contract, and this or the basis of stated assumptions

Sector awarder is authorised for the awarding of a public works contract over the limit
in the case were the contract is awarded for the purposes of research and development
m bué net with the aim of gaining profit with the purpose if reaching the profit by
the awarder or payment of the costs of the awarder connected with the development,
all this with a given pre—requisite

Sector awarder is authorised for the awarding of a public works contract over the firmit
in the case when it is a public works contract awarded on the basis of a framework.

acc. to § 23 par. 7 a)

ace. to § 23 par. 7 b)

acc, to § 23 par. 8 a)

acc. to § 23 par. 8 b)

Note: If a framework contract is signed by a public
awarder, he proceeds according to § 92 and signs con-
tract, or awards the public works contract aceording
to the conditions of this clause.

The law newly constitutes the competition dialo-
gue and the conditions for its use. Public awarder
may use the competition dialogue for awarding
a public works contract with a very complica-
ted fulfilment, if the use of open procedure or short-
list procedure is not possible with regard to the natu-
re of the object of the fulfilment of the public works
contract.

Public works contract with an especially complex
object of fulfilment is considered to be such public
works contract with which the public awarder is ob-
jectively not able to define exactly

a) technological conditions according to the deter-
mined clause (§ 46 par. 4 and 5), or

b} legal or financial requirements on the fulfilment
of the public works contract

In the announcement of a competition di-
alogue, the public awarder announces the in-
tention to award a public works contract to an
unlimited number of suppliers in this awarding
procedure; the announcement of competition dialogue
presents a call for filing in the application for the paz-
ticipation in the competition dialogue and for proving
the fulfilment of qualification.

Apart from the announcement, the public awarder
is authorised to specify the needs, requirements, and
other facts also in the documentation of the competi-
tion dialogue

The applicants file a written application for
participation and prove the fulfilment of quali-
fication until the stated deadline. For judging the
qualification of the interested people, the public awar-
der asks the interested people who have shown the ful-
filment of qualification to take part in the competition
dialogue. If the public awarder limited the number of
interested people in the announcement of competition
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dialogue, he will ask to participate in the competition
dialogue only those interested people that have been
chosen in compiiance with § 61. Public awarder may
also state the maximum number of interested people
to take part in the competition dialogue.

The public awarder is obliged to ask to par-
ticipate in competition dialogue at least 3 inte-
rested people. If the public awarder received less than
3 applications for participation or less applications for
participation than was stated in the announcement
of the competition dialogue, the public awarder may
ask to participate in the competition dialogue all the
interested people who have filed the application for
participation and proved the fulfilment of qualificati-
on to a full extent. This holds also in the case when
the fulfilment of qualification was shown by less than
3 interested people.

The law newly also regulates the simplified pro-
cedure for eontracts below the limit and the con-
ditions of its use.

Public awarder may use the simplified pro-
cedure for contracts below the limit

a) for awarding a public works contract for suppli-
es below the limit or a public works contract for
services below the limit

b) or for public works contract for construction
work below the limit, whose estimated value
will not exceed CZK 20 000 000 without the
value added tax.

The law also regulates the iniroduction of a dyna-
mic purchasing system. For the purposes of awar-
ding public works contracts, whose object is
the obtaining common, generally accessible g0~
ods, services, or construction work, the awar-
der may introduce the dynamic purchasing sys-
tem in the open proceedings.

‘When introducing the dynamic purchase system
and filing the suppliers into the dynamic purchasing
system, the awarder proceeds in compliance with the
rules of open procedure until the moment of awarding
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the public works contracts in the dynamic purchasing
gystem.

The prerequisite of the introduction of the
dynamic purchasing system is the announce-
ment of this fact in the announcement of the
open procedure. The announcement of the open
proceedings on the introduction of the dynamic pur-
chasing system is a call for the preliminary offers. In
the announcement of open proceedings about the in-
troduction of the dynamic purchase system, the awar-
der will state also the Internet address, on which the
awarding documentation is at disposal.

Dynamic purchasing system cannot be in-
troduced for the purposes of signing framework
contracts.

Dynamic purchasing system cannot last longer
than 4 years, with the exceptions in cases adequate-
ly justified by the awarder. The awarder will provide
the snppliers with unlimited, complete, and direct re-
mote access to the awarding documentation from the
announcement of the open procedure on the introdu-
ction of a dynamic purchasing system until the end of
functioning of the dynamic purchasing system.

In the announcement of the open proceedings
about the introduction of a dynamic purchasing sys-
tem and in the awarding documentation, the awarder
specifies at least the kind and object of the public
works contracts that shall be awarded in the dynamic
purchasing system, the conditions for entering the dy-
namic purchasing system, which must contain also the
requirements for the qualification of the supplier; this
holds for the sector awarder only when he asks for the
proof of the fulfilment of gualification, evaluation cri-
teria for awarding public works contracts in the dyna-
mic purchasing system, if this is suitable with regard
to the time difference of the awarding of public works
contracts in the dynamic purchasing system, the infor-
mation related to the dynamic purchasing system and
the use of electronic equipment and the information on
the filing of preliminary orders.

When introducing the dynamic purchasing system
and awarding public works contracts in a dynamic pur-
chasing system, both awarder and supplier use solely
electronic means (according to § 149 of the Act).

The Act also regulates the Electronic auctions,
namely the conditions and the scale of use and the-
ir running. This kind of auctions, however, will not be
applied immediately, but gradually.*

CONCLUDING REMARK

If we are to attempt the comparison of the trends
of the EC legal regulation with the new Cgzech legal
regulation, i.e. with Act No. 137/2006 Coll., we may
say that the main directions formulated by the EC
legal regulation correspond with the principles stated
for the new Act No. 137/2006 Coli.

The new act, however, is about a third greater in
size than the previous legal regulation. For the com-
mon addressee, it will at the same time be difficult
to find “bridges™, i.e. the relations between the indi-
vidual clauses that are related to each other, as they
are scattered throughout the Act. The users may thus
find professional publications, e.g. explanations and
the text of the law with commentary, useful.’

To foreign people, we may then recommend also
publications in the journal Public Procurement Law
Review."

SUMMARY

Within EU, the main directions for the formulation
of the new regulation were outlined:

e determination of the competition dialogue
(competition dialogue was to be determined for
especially complex contracts)

o introduction of electronic awarding (which
would also make it possible to shorten the whole
awarding process)

e enabling the awarders not the sign only re-
alisation contracts, but also the so—called
“framework contracts”, on whose basis the con-
tracts concerning realisation would be signed

e simplification of the clauses on technological
specifications

e determination of the value of the contracts for
simplified proceedings.

If we are to attempt the comparison of the trends
of the EC legal regulation with the new Czech legal
regulation, i.e. with Act No. 137/2006 Coll., we may
say that the main directions formulated by the EC
legal regulation correspond with the principles stated
for the new Act No. 137/2006 Coll.

4 On the electronic procedure for public orders, see the editorial interview with R. MARTINEK: Public works contracts elektronicky
{Public Orders Electronically), Konkursni noviny No. 11/2006,. p. 1. ’

5 See e.g. KrC, R., MAREK, K., PETR, M.: Act on public orders with explanatory notes., Linde Praba, in print.
6 See e.g. KRG, R.: The Czech Republic — Draft Legislation on Public Contracts, Public Procurement Law Review, No. 472006,

pp. NA 123-NA 126,
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The new act, however, is abouf a third greater in
size than the previous legal regulation. For the com-
mon addressee, it will at the same time be difficult
to find “bridges”, i.e. the relations between the indi-
vidual clauses that are related to each other, as they
are scattered throughout the Act. The users may thus
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find professional publications, eg. explanations and
the text of the law with commentary, useful.

To foreign people, we may then recommend also
publications in the journal Public Procurement Law
Review,



