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Abstract

The paper explains first of all the keywords and then
analyzes — sclectively — the main problems within the
general and special parts of the Czech Criminal Code
{according to the existing law and according to the
designed law). The text deals with concrete implica-
tions of differentiation between a negative error in law
concerning normative and descriptive elements of the
body of a crime, or the non-claimed non-penal element
and the claimed non-penal element, for criminal
responsibility. It includes some recommendations for
solving this problem giving some comparisons with
foreign countries and a view from the European law
perspective,
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I Introduction

The issue of an error of the perpetrator ol a crime,
still not sufficiently dealt with in theory, has various
“treacherous points™ including the problem mentioned
above in the title of this paper — negative error in law
about normative and descriptive elements of the body
of a crime, or as analyzed hereinafier — negative error in
law concerning both non-claimed and claimed non-
penal elements. It is an issue on the “boundary™ of error
in fact and error in faw. This issue fundamentally
relates to criminal Liability of the perpetrator not only
“according to the existing law™ (the brackets are used
here because the existing regulation of criminal law of
adults does not expressly mention their error)’ but also
according 1o the designed law, 1t is topical and sensitive
especially in connection with certain kinds of crime, i.e.
with overlaps to civil, commercial, financial, tax and
other areas of law, Consequently, an interpretation and
application of the bodies of related crimes cannot do
“without help™ of these non-penal legal branches and
their basic formal sources. This fact is linked with the
question of knowledge, or ignorance, of the content of
these sources of law from the part of the perpetrator of
the above mentioned crimes, i.e. especially pursuant to
Chapter Il and IX of the special part of the Criminal
Code.” It is also important for prosecution authorities to
handle the above mentioned non-penal sources of law
and to work properly with them. It is also connected
with knowledge, or ignorance, of sources of European
law.
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Il. The basic concepts framework of thenon-penal descriptive elements we
may distinguish thelaimedones and thaonclaimed
] ] ] ) ones, i.e. included in regulations not claimey the
Negative error in law concerning the normative  criminal Code, e.g. the “accounting book” mentioned
element of the body of a crime in Section 125, which is also important to takeoint
consideration when negative errors in law of the
Referring to R 10/1977 and R 28/2002 and File 1perpetrator about them are judged since this st ¢s
Tdo 732/2005 thenormative element of the body of considered to be error fact®
acrime is an element expressed byegal concept,
relationship or institute included in r@onpenal legal

regulation that isiot claimed by theCriminal Codein lll. The basic problems from the viewpoint
its provisions by the soalled “reference” or “gene '

rally”. The text of the Criminal Code only takeseov of the general and special parts of the

aconcept from the outside, or establishes unlawefsn Criminal Code according to the existing

of an act as its element derived from other-penal law

regulations without claiming them in the described

manner; for example in Section 213 “legal duty to ) ] )

maintain... the other person* in the sense of the Familll- 1. Judging a negative error in law about

Act, in Section 185 “getting a fire arm... ammunitiona nonclaimednonpenal element

without license® in the sense of the Act on Arms and

Ammunition, in Section 247 “another’s thing” in the  The mode of judging a negative errorfact applies
sense of the Civil Code, in Section 255 “duty imgmbs to negative errors in law about npenal rules
by law” or in Section 276 “superior”, “higher” irhé including elements of the bodies of unlawful actgcl
spirit of Zakk1, etc® Negative error in law concerning are not claimedby the Criminal Code despite the fact
a“nonpenal normative nonclaimed element” is then that the Code takes over legal concepts and itesitu
considered in the same manner as errdiagt How from them; e.g. the perpetrator does not know that
ever, if the hon-penal normative element” iglaimed athing which he takes from someone is de iure,
i.e. included in a nopenal legal regulation which is pursuant to the Civil Code, “someone else’s thing”,
claimedby the Criminal Codéy “reference” or “gene R 38/1961. Such a negatisabsumptiverror in law is
rally”, e.g. the element of “prohibition establishéy then judged in the same manner as a negative i@rror
the Act on Foreign Currencies” in the sense of iBact fact, i.e. according to the principle @norantia facti
146, or “dangerous waste” mentioned in Section 181aon nocetln other words, such cases of error in law are
SubSection 1, in the sense of the Act on Waste, “insotonsidered according to the principles of negatitrer
vency proceedings” in the sense of the Insolvency Ain fact as an error in the current terminology of the
in Section 126, Section 89, S@ection 20 (as amendedtheoretical literature and the case lawabout the
by Act No 296/2007 Coll.), or “regulations or rules “normative element” of the body of a crime; compe t
(guard) duty” in Section 285, etc., then an erfoowt  above mentioned R 10/1977 and R 28/2002.

them is considered as erroraw.’

lll. 2. Judging a negative error in law about

Negative error in law concerning the descriptive a penal and a claimedonpenal element
element of the body of a crime
According to the court practice and the case law

The descriptive element of the body of a crime isvhich distinguish an error in penal and rfmenal
then an element with which ti@riminal Code itself, or rules® (here in the sense of legal regulations), an error
a non-penal legal regulation_claimed by the Criminalabout the content ofenal rules included in the
Codehy the above mentioned “reference” or “generalCriminal Code or in other laws (i.e. in its direct or
ly”, defines, i.e. describes a certain elementheftbody indirect amendments), does not excuse the perpetrat
of a crime; e.g. “bribe” in Section 162a, S8bction 1, this is based on the principle igihorantia iuris nocet
“grievous bodily harm” in Section 89, Si8ection 7, The same applies to the content of the rules tledfivd
and in Section 224, “public servant” in Section 88 in primary and secondarstatutory instrumentso the
Section 9, Section 162a, S@&ection 2, and Section Criminal Code comp. for example the Act No
156, “child” in Section 216b or “rules of business’” 167/1998 Coll. or the government decree No 114/1999
Section 127 established in the respective commierci@oll. The above mentioned legal regulations aresul
legal regulation claimed generally, etc. Negativeore which are claimed by the Criminal Code in the commo
concerning these elements is errodaw. This shows provision of Section 195, or whose adoption is-pre
that even here we may differentiafgehal descriptive” supposed by it, so as such they are actually datgu
and ‘hon-penal descriptive” elements; then within thethat falls within the ambit of the following groummo.
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The same approach is in the case of an error atmout
penal rules claimed by the Criminal Code with its

criminal legislation should consistently and clgarl
distinguish between these two kinds of elementthén

referring or general provisions; see for example thewording of the Criminal Code. Without suchgaide

content of copyright law sources, i.e. the Copytrigbt
in connection with Section 152; R 9/1987 or claim-
ing commercial law provisions in Section 127 (geher

line the above mentioned difficulties in the crimin
court practice will probably continue. It followsoimn
the described particular cases (comp. footnotearil

ly) or the Foreign Currency Act in Section 146 (byl2), even if they are not a representative pattéat,
reference) or the above mentioned Act No 167/199%Bere is a tendency rather to confuse thepemal non
Coll. and the government ordinance No 114/1999.Collclaimed elements (e.g. “customs duty”, “tax”, etsijh

lll. 3. Implications of different consideration of
negative errors in the sense of lll. 1., 2. for
criminal liability of the perpetrator

the nonpenal claimed elements and, consequently, to
confuse the negative error in fact with the negaéxror
in law. It takes place probably due to the fact thase
non-penal legal concepts are, sort of, automatically bu
incorrectly, considered as “hidden” claiming of ann
penal legal provision by the Criminal CddieThis may

In both cases these are negative errors in laglso be due to the difficult differentiation of moative

considered each time in a different manner, whiak h
fundamental implications for criminal liability ahe
perpetrator, the “neuralgic” point being theofrpenal

and descriptive elements as it is stated in theidor
literature mentioned abol/eif we took na-penal non
claimed elements as “normative” ones and-penal

element” and the manner in which the Criminal Codelaimed elements as “descriptive” ones. Theredara

approaches it. A negative error in law about the-no
penal element of the body of a crime included mo&a

dinal question then: how can one reliably know that
Criminal Code really claims another npenal legal

penal regulation not claimed by the Criminal Codeegulation and that it is then a negative errdaim and

(“nonclaimed norpenal element”) excludes intention
and intentional negligence, including criminal iidl

if it is preconditioned by these forms of fault. @re
other hand, a negative error in law about the pandl

nonpenal elements of the body of a crime, this time

included in a notpenal regulation claimed by the
Criminal Code (hon-penal claimedelement”), is bad
for the perpetrator as it does not excuse him. 8thes
confusion of one error with the other is not dddialn
the case of confusion of a negative error in lawuab
the nonpenal norclaimed element with a negative
error in law about the penal, or claimed fmamal -

not an error considered as an error in fact?

IV. The basic problems from the viewpoint
of general and special parts of the
Criminal Code according to the designed

law

The same questions are examined in this part as in
Part Il taking into consideration the new positive
regulation of the perpetrator’s error in fAwA negative

which is more likely- elements leads to an incorrecterror in law about th@on-claimed norpenal element

conclusion about the criminal liability of the petpator
if he is held liable exclusively for an intentionaime
(e.g. pursuant to Section 185, Ssction 13, or if an
act is criminal only because of intentional negtige
(e.g. pursuant to Section 255a). If it were anreofdhe
opposite nature, i.e. confusion of a negative leyedr
about the penal or negmenal claimed element with
anegative error about the ngenal norclaimed
element, it would lead to the judgment of impuroty
amore lenient sentence for the perpetrator althcheh
should be found guilty of the respective criminet.’a

lll. 4. Criteria for distinguishing notlaimed and
claimed norpenal elements and their legislative
expression

If confusion of an error about theon-penal non
claimed element with an error about theon-penal
claimedelement is not desirablein certain cases there
are harsh consequences for the perpetratothe

will be considered in the same manner, i.e. agjathe
error in fact, even after the adoption of the newnG

nal Codé’. No other approach may be deduced from
the provision of Section 18 of the draft mentioned
above or from the explanatory note to it. As foe th
negative error in law about thelaimed norpenal
element, there is a change which follows Sectiorofl9
the draft. After all, this is substantiated by therding

of the explanatory note to the provision: “The pregd
regulation of error concerns illegality as an elatngf
acrime in the sense of Section 13, including illaga
resulting from the ruleslaimedby theCriminal Code
asnonpenalones. Thalescription itself of elements of
crimes in the Criminal Codwill apply the principle of
“ignorance of the Criminal Code is no excuse. ... @ f
nonpenallegal regulations and legal rules contained in
them, whose application theriminal Codewould not
claimed ... the draft Criminal Code preserves the
existing concept, i.e. considering these casesegsa n
tive errors infact (italics by V.K)'® The original
wording of the explanatory note, i.e. before the co
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mmentary procedure, related an excusable erraavin | in law about the above mentioned law will then be
also to the content of the Criminal Code itsek, ito considered according tgnorantia iuris nocet® On the
punishability of a crime. Its new wording, i.e.afthe other hand, the error about theofrclaimednonpenal
commentary procedure, preserves validity of thelement” would fall within the ambit of the prinégpof
existing principleignorantia iuris nocetregardless of ignorantia facti non nocee.g. the body of the crime of
the nature of error in lawiexcusable- nonexcusable), “organizing and enabling illegal crossing of thatst
in relation to the content of the Criminal Codeeits border” (Section 171a) implemented thieective of the
Resorting to an excusable error is only possibléhen EC Council No 20002/90/ES which defines assisting i
case of ignorance of the content of fmanal rules unauthorized entering, crossing and residing. lgnoe
claimed by the Criminal Code (by reference or geneof this directive should not then be considered as
rally). Here we are getting close to the German aralnegative error in fact, which would mean the ptge
Austrian approaches, if only because those legpilae tor's impunity under the condition of exclusively
tions of error in law were a certain model for dzecintentional punishability of the given act. Frometh
draftsmen’. Nevertheless, despite this otherwise positiviewpoint of the ton-claimed nonpenal element” it
ve movement forward (thanks to the adoption of thshould be irrelevant if concepts and institutesmfro
construction of excusablenonexcusable errors), there anonpenal regulation are only “borrowed” through it
may still be problems mentioned above “according tby the Criminal Code or if they are as obligatory-
the existing law”, i.e. problems connected witHeliént taken over, i.e. due to the obligatory implementaibf
consequences of negative legal errors about bath ndhe European law. Anyway, it is a transfer fromtaeo
claimed and claimed ngpmenal elements, and also risksnon-penal legal regulation into the Criminal Code
of their confusion and difficulties in seeking eria for which does not claim that legal regulation provided
expressing clearly in the legal wording this ortttype course that the mentioned regulation is a reall laga
of element of the body of a crime. of both non-penal and substantivenature. As &direc-
tive”, i.e. a legal act of the®pillar — the communitary
one- | think that it has that nature. However, it stibul
V. Negative error in criminal law Concerning be objected that Section 171a is not a classicigicov
non-claimed and claimed nomenal of the Criminal Code as it only “borrows” a certain

elements from the viewpoint of the legal concept or institute from a npenal legal
- o regulation without claiming it. On the contrary,itog
European criminal law

an implementation provisiéh it includes the above
mentioned directive so that its purpose would be

From the viewpoint ofcriminal law - European achieved in the national law. It does so with tkeé&tof
(hereinafter also “CLE") a negative error in lawoab elements (concepts) that are established in Set#idn
the *non-claimed and claimedonpenal elements” also and designated asiminal elements. Therefore a nega
includes an error about legal concepts and insstuttive error about them should be considered accgritin
...contained especially isecondarysources of Europe the principle ofignorantia iuris nocet see hereinafter
an law- both “communitary” and “EU” law: the identical manner of considering a negativeremo

1. EC law (& pillar of TEC) The given issue is law aboutcriminal elements of the bodies of crimes
connected with indirect influenteof European law on implementing framework decisions of EU law. So the
the Czech criminal law in the context of communiguestion remains open to a certain extent everafd
tarization of European law and its manifestation ithe view that, because of the comparable nature and
national criminal law&. The indirect influence of Euro purpose of communitary “directives” and EU “frame
pean law connects the cited source with the existei Work decisions”, consideration of negative errorsaw
“..those bodies of crimes which have general oabout them should be subject to a single regintieely
referential dispositions?, i.e. with the provisions of have been implemented in the national criminal faw
the Criminal Code containing “nemenal elements i-€. to the principle ofgnorantia iuris nocet
claimed generally or by reference. “The mentioned 2. EU law (¥ pillar of TEU): In this context the
bodies of crimes ...may refer to npenal rules ..., i.e. analyzed problem is related to indirect impactthe
to implemented legal provisions ...or todirectly European law which depends dauro-conforming
applicable rules of European law if they take preceinterpretation of the national criminal l&i.e. such an
dence over the national legal regulatiorf’."For interpretation that takes into consideration -yet
example, the body of the crime of disposal of wastinplementedframework decisionsso that the fulfil
(Section 181e, SuBection 2), which is to be claimed ment of their purpose in the national law of a E&nm
generally®, claims not only the respective national lawber is ensured already in this stage. From thelptint
on waste but also theegulation of the European of the ‘claimedand non-claimed nonpenal elements”
Council No 259/93 on supervision and control othe situation is rather simple but at the same e
transportation of waste within the EC. A negativ®e doxically connected with various possible compli
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cations. The point is that the analyzed problenuireg only more varied but also, logically, more compli
an overlapping of the Criminal Code and a legalireg cated®

lation, i.e. also the European law, which isnoftpenal From the viewpoint ofEuropean law- criminal
nature whereas the above mentioned framework- deghereinafter also “ELC”) a negative error in lawoab
sions are undoubtedly gbenal nature. However, it the ‘claimedandnonclaimednonpenal elements”, i.e.
should be noted that regarding Footnote 8 framewod error about legal concepts and institutes, shbal
decisions of criminal procedural nature are also dealt with in ways that are offered so far onlyrbgdel

considered to be nepenal ones. Therefore, regardingprojects of the supranational ELC, i.e. “Europeaitsi
the nature of the given issue, the content of thesgiminal code” and “Corpus Juris 2008

framework decisions- of criminal substantivenature,
even if_not yet implementedvill be thepenalone, or

elements contained in them will be of this pendlr@  \/|. Conclusions and recommendations
A negative error about them should therefore féthim

the ambit of the principle dfgnorantia iuris nocetin This paper, restricted in extent, cannot naturally
contrast to an error concerning framework decisoins gie an exhausting answer to relatively fundamental
the above mentioned procedural nature. I:r"j‘me""oaﬁestions hinted in its title. Nevertheless, astemme
decisions already_implementedo not present any pagic conclusions and necessary recommendations

problems in that respect, either, as the menticareat according to the existing law may be worded as
in law is again considered as an error aboutpiieal  ¢)ows:

element of the body of a crime within the natiolaaV. : . .
a negative error in law aboutonclaimed non

On the other hand, this simplicity paradoxically mea . : . .
penal elements is considered as a negative error in

that _there are rather_great_ requwements on p ' fact according to the principle dfnorantia facti
of crimes, i.e. on their subjective features, whicklue : : . . . .
non nocetintentionandintentional negligenceill

to the indirect impact of the EU secondary law. sThi be excluded:

applies despite the fact that “according to thesting ) ) _
law” the Czech law does not require the relatiopsifi a negative error in law aboglaimed non-penal
fault and punishability itself of an act because oaly elements is considered as a negative error_in law
the Czech one but also the above mentioned national 2ccording to the principle afnorantia iuris nocet

if the perpetrator’'s error igxcusable the perpe

legal regulations or theoretical approaches to tiega I h : i ) - FE
trator is acting without guilt or his acting is not

errors in law in relation tpunishabilityof an act stick v B
to the unrestricted principle d§norantia iuris nocet based on culpability (Draft of the Criminal Code of
the Czech Republic, 2008);

This complication and the related increased demands . .
work with sources of national criminal law canna b - @ negative error in law abopenalelements of the

avoided of course by the prosecuting and adjudigati ~ body of a crime is considered asegative error in
bodies. law according to the principle dfjnorantia iuris

nocetregardless of the nature of the error as excus
able or notexcusable; the perpetrator's guilt or
culpability will not be excluded;

the nature ohon-penal elementsnot-claimed and
claimedby the Criminal Code from the viewpoint
of the national and Europeanlaw must be expres
sed by the lawmaker in the text of the Criminal
Code in as much eonsistentand unambiguous
manner as possible.

Due to the abolition of the thrg®llar structure of
the EU connected originally with thEreaty establish
ing a Constitution for Europ€2004f°, now with the
Reform Treaty(2007¥°, the existing intensity of the
process of communitarization of the lll. pillar 8EU
will probably increase. More importance is theriatt
buted to the approaches mentioned above in commecti
with the communitary law rather than with the EU
aspects, without the content being considerably
changed. But it does not mean that the indirectaichp
of the existing secondary EU law related to framéwo
decisions would disappear completely. “RegulationsNOte:
and “directives” mentioned by the Reform Treatg, i.
in the sense of Article 249 of TEC, are not changed A revised Czech version of this paper (“Negative
the content or terminology. However, directives arerror in law concerning normative and descriptive
likely to take over the role of the existing franmWw elements of the body of crime”) was included in the
decisions. At the same time the newly formulatgzbsy proceedings from the international conference drgan
of legal acts of the European secondary law sugbast zed by the Department of Criminal Law on 14 Febyuar
they should “take care” of the existing EC and EL2008 at the Faculty of Law, Masaryk Universityew
matter. As such they are also likely to start taldgith phenomena in economic and financial criminality
the issues analyzed in this paper in order to nitaket national and European law aspects
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terpreted in disputable cases with the help of ina
criteria from the viewpoint of pendhw protection. The
L i differentiation of normative and descriptive eletsemnto
Prof. JUDr. Vladimir Kratochvil, CSc., Head of thenonpenal and penal, quite complicated itself, woulenth
Department of Criminal Law, The Faculty of Law, Magk  make explanations about errors about them even more
University, Czech Republlc, Veveti 70, 611 80 Brno, e-mail: complicated being combined with rather an unnatditié-
kratoch@law.muni.cz. rentiation into normative and descriptive. Thereaimther,
! Unlike Section 11, SuBection 1, Para b), Act No more essential, aspect, ivehether the Criminal Code claims
218/2003 Coll. as amended On Criminal Judiciary¥outh  or does not claima nonpenal legal regulation and an
(hereinafter also ,ZSM"). element of the body of an act included in it redesd the fact
2 Act No 140/1961 Coll. as amended, Criminal Codadhe whether the element claimed or rdaimed is normative or
inafter also ,tr. zak.”). If there are citations skctions descriptive Therefore | will stick to this aspect hereinafter
without any specifications hereinafter they aratins from and it requires a respective terminolegi order not to make

the Criminal Code.

the text overloaded | will then use concepts “mtaimed

® Roxin, C.Strafrecht. Allgemeiner Teil, Band |, Grundlagennonpenal element” and “claimed nqrenal element”.

der Aufbau der Verbrechenslehre, 3. Auflage, Minci@ H.
Beck, 1997, pp. 25253 and further.

4 Novotny, O., Vanduchovéa, M. a KBtestni pravo hmotné

8 However, a specific problem is the element of “wis” in
Section 175, Suection 2, Criminal Code, defined in
Section 97, Act No 141/1961 Coll. on Criminal Prdagee as

I. Obecné ¢ast. (Substantive Criminal Law — |. General Part.) amended, Rules of Criminal Procedure (hereinafis &r.

5., jubilejni, zcela prepracované vydani. Praha: ASPL, 2007, p.
228.Samal, P., Pury, F., Rizman, Bestni zdkon. KomentaF.
Il. dil. (Criminal Code. Commentary. Volume Il) &yd.

). The point is that this legal concept “borrows” from the
Rules of Criminal Procedure without the Criminaldédtself
claiming this legal regulation. Therefore it shoulie

Praha: C. H. Beck, 2004, pp. 113544 does not mention, considered as a nesfaimed norpenal element of the body of

either, that the provision 185 is of blanket naturespite of
citing R 28/2002. In other places it is expresshjtten; for
example on page 968 in connection with the prowisid
§152

® Comp. Cervenka, L. Poznamka k problematice omylu

v trestnim pravu. (A note on error in criminal laWestni

pravo, 1997, No 12, p. 1&amal, P.Judikatrura k omylu

v trestnim pravu. (Case law concerning error in erahlaw)

the crime of “false evidence”, including an errdoat it. On
the other hand the “ngpenal” nature of the regulation out of
which the Criminal Code takes a normative elementhe
body of a crime is only connected withsabstantivelegal
regulation. Therefore the Rules of Criminal Progedshould
also be seen as a “nqenal” legal regulation , i.e. one stan
ding “outside” the Criminal Code.

° Solnar, V., Fenyk, J., Cisarovd, D. Systém &eskoslovenské

Soudni rozhledy, 1998, No 10, p. 28&mal, P., Pary, F., ho trestniho prava. Zaklady trestni odpovédnosti. (System of
Sotoldr, A., Stenglova, I. Podnikani a ekonomicka kriminalita CZechoslovak criminal law. Foundations of crimikedility.)

v Ceské republice. (Entrepreneurship and economic crime in
the Czech Republic) 1. vyd. Praha: C. H. Beck, 2@0257,
258;Samal, P., Pary, F., Rizman, Bestni zakn. Komentaf.
I. dil. (Criminal Code. Commentary. Volume ) 6.dvyPraha:
C. H. Beck, 2004, p. 48&olnai, V., Fenyk, J., Cisaiovd, D.
Systém Ceskoslovenského trestniho prava. Zaklady trestni
odpovédnosti. Podstatné piepracované a doplnéné vydani.

Podstatné piepracované a doplnéné vydani. Praha: Orac,
2003, p. 305Roxin, C.Strafrecht. Allgemeiner Teil. Band I.
Grundlagen Aufbau der Verbrechenslehre. 3. Aufladan-
chen: C. H. Beck, 1997, p. 408.

10 Cervenka, L.K problematice pravniho omylu v trestnim

pravu. (On questions of error in law in criminalv)aBulletin
advokacie, 1989, No. 3, p. 19.

(System of Czechoslovak criminal law. Foundations o't Comp. the above mentioned File 11 Tdo 732/2005.Coll

criminal lability. Revised and ammended editionfali:

Orac, 2003, pp. 130, 30Kratochvil, V. a kolTrestni pravo

hmotné. Obecna Cast. (Substantive criminal law. General

part.) 3. vyd. Brno: MU Brno, 2002jotisky 2003, 2006,

No 5/05, p. 279: The element “without licence” bétbody of
the crime of unlawful possession of arms pursuarBection
185, SubSection 1, does not express in any case a reference
to the Arms and Ammunition Act as it is stated met

p. 271;Kratochvil, V.Recenze: Marek, K. Smluvni obchodnireasoning of this decision but expresses the verynative

pravo. Kontrakty. (Review: Marek, K. Contractualnomer
cial law. Contracts.) 2. vyd. Brno: Masarykova ergita,
2006, Pravni rozhledy, 2006, No 11, p. 60Igvotny, O.,
Vanduchova, M. a kollrestni pravo hmotné 1. Obecna ¢ast.
(Substantive criminal law) 5., jubilejni, zcela pfepracované
vydani. Praha: ASPI, 2007, p. 255; see aRhs, H.
Osterreichisches Strafrecht. Allgemeiner Teil LiBerarbei
tete Auflage. Wien, New York: Springer Verlag, 2004,
p. 111 and further.

6 Samal, P., Pury, F., Rizman, Bestni zdkon. Komentaf. II.
(Criminal Code. Commentary 1l) dil. 6. vyd. Prala: H.
Beck, 2004, p. 1114.

" The above mentioned distinction, i.e. whether & isurely
normative or purely descriptive element is not &scdute
one. Normative elements have “something” from dpton
in them; e.g. “insult” requiring consideration rmly in the
social context but also its perception in the atousrm or
on the basis of its material fixation. On the oth®mnd,
descriptive elements are not free of any value ertinte.g.
“dispossession”, “building”, “human being” or “thah are in
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element of the cited body of a crime. In the givase the
court took the offender’s ignorance of the aboventin@ed
nonpenal legal provision as a negative error in lavhout
releasing him from liability for the given crime.oever, it
should have been taken as an error in a normaléveeat of
this body of crime which, as a negative error, edel the
offender’'s intention so he should not have beend hel
criminally liable for the exclusively intentionabpsession of
arms. The same problem in connection with the crihe
avoiding tax, charge or similar obligatory paympuatsuant to
Section 148 was solved by the Supreme Court ijuitgment
File 5 Tdo 411/2006.

12 For example, the offender does not know that het mas
torment his dog to death despite the fact that fiti$ own dog
(Section 203, Sulsection 2); such a negative error in law will
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claimed element (“tormenting an animal to deaththie sense
of the Act on Protection of Animals against Tongyi), i.e.
as an error in fact although the Criminal Coddfitdescribes,
or defines, what is criminally liable (“tormentiragp animal to
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death”). So it is not a nepenal norclaimed element but
acriminal one (se&amal, P., Pary, F., Rizman, Srestni
zakon. Komentaf. II. (Criminal Code. Commentary II.) dil.
6. vyd. Praha: C. H. Beck, 2004, p. 1223, R 6/2002)
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b), Criminal Code, in spite of it not being refetiah So this
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14 Napt. Roxin, C. Strafrecht. Allgemeiner Teil, Band I,
Grundlagen der Aufbau der Verbrechenslehre, 3. alyaf]
Minchen: C. H. Beck, 1997, p. 253.

5The limited extent of this text only enables to lioat
possiblecriteria of the required distinguishing. In my view
they may be seen in the manner efpressionof the
respective element of the body of a crime regasdtssits
normative or descriptive nature as well as in the afnon

2L More on this concept can be found Rury, F. Vliv
evropského prava na trestni postih nékterych negativnich jevl

v podnikani. (Impact of European law on criminadggcution
of certain negative phenomena in business) Trestnépravni
revue, 2005, €. 9, p. 221 and further.

22 More details inKratochvil, V.Tendence ke komunitarizaci
evropského prava, jeji projevy a prosazovani wrifespravu
hmotném a procesnim CR. (Tendency to communitarization
of European law, its manifestations and implemémtat the
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dik, J., Fiala, J., Seluckd, M. Evropsky kontext vyvoje ¢eské-
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pena| terminok)gy | mean by “the manner of expression"pilif“e. (An outline of communitarization within the III. plllar)

whether a text of the Criminal Code uses terms tHrger
impact for designating an element of the body dfriane,
such as a “generally binding legal regulation” (®ec127),
or “legally protected rights to an author's work3egction
152), or “Act on Foreign Currency” (Section 146, i

Trestnépravni revue, 2007, &. 1. Cakrt, F. Spoluprace v oblasti
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2007, ¢. 10, p. 285.
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148), “expert” (Section 175), etc. If that narrowerm is
aterm from anonpenallegal field, which includes Rules of
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will be a non-claimed nortpenal element of the body of
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impact...) we would meetlaimednonpenal elements of the
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general part claiming to a ngrenal regulation; Section 89,
SubSection 19, 20 as amended by Act No 296/2007 Coll.
am aware of a certain imperfection of this approach
seeking other criteria and their specification dogtadually
bring light to these issues. There | consider thapen, of
course. An inspiration may also be found in foreappro
aches (Austria, Germany) which could not be mesetiohere
due to the restricted extent of the paper.

16 Samal, POsnova trestniho zakoniku 2082006. (A Draft
of the Criminal Code 2002006)Vydani prvni. Praha: C. H.
Beck, 2006, pp. 55 57. Snémovni tisk ¢. 410/0, ¢ast &. 1/9,
2008.

Y Kratochvil, V. a kol.Trestni pravo hmotné. Obecnd &ast.
(Criminal Substantive Law. General Part.) 3. vyeh@® MU,
2002 (reprint: 2003, 2006), pp. 249, 271. The exgiary
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dering these cases as negative errors in fact.”
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negativnich jevii v podnikani. (Impact of European law on
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ness) Trestnépravni revue, 2005, ¢. 9, p. 224.
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25 Samal, P., Pdry, F., Rizman, Bestni zidkon. KomentaF.
(Criminal Code. Commentary) Il. dil. 6. vyd. Pral@: H.
Beck, 2004, p. 1112.
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amember state language if that language is onénefBU
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27 Comp. Act No 178/2007 Coll.

2 The judgment of the full ECJ panel from 16. 6. 2006G
105/03, Maria Pupino, EURex — 62003J0105. Towards the
same issue see al§picar, P.K povinnosti eurokonformniho
vykladu ¢eského prava a k rozsifeni jeho dopadu na oblast II1.
pilite Evropské unie. (Towards the duty of the Euro-
conforming interpretation of Czech law and broadgnits
impact on the area of IIl. pillar of the EU). Trestnépravni
revue, 2005, &. 10, p. 253-259; TomasSek, MCesty k eurokon
formnimu vykladu v trestnim pravu. (Ways to the dur
conforming interpretation in criminal law.) Trestnépravni
revue, 2006, ¢. 7, p. 200-203; Killmann, B:R. Die rahmen
beschlusskonforme Auslegung im Strafrecht vor derGIE
Juristische Blitter, 2005, ¢. 9, pp. 566-575. Of course, the
requirement of indirect impact also concerns divest
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19 See Section 9 of Austrian and Section 17 of Ger@rami-
nal Code.

20n the concepts ,European criminal law* and ,crialin
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306-307.).

2 gyllova, J., Pitrova, L., Svobodova, M. a Kdktava pro
Evropu. Komentat. (Constitution for Europe. Commentary.)
1. vyd. Praha: C. H. Beck, 2005, p. 11.
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.Reformni smlouva“. (What should the Reform Trehtng
to the EU.) Pravni zpravodaj, 2007, ¢. 12, p. 5.

31 This characteristic feature, or the internal temgeaf the
European law to ever more increasing complexitypides
efforts to restrict it, is an obvious danger testhagal system.
At a certain critical point of complexity of theglal regulation
its weakened functionality or even disfunctionalityay

appear. This risk is even more apparent if the dexity

begins to grow in contacts between the given legstem and
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another system. And this is the problem of the feam law
“contaminated” by the law of member states, or weesa,
the problem of national law influenced by the psscef
Europeization.
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