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II.  The basic concepts 

Negative error in law concerning the normative 
element of the body of a crime 

Referring to R 10/1977 and R 28/2002 and File 11 
Tdo 732/2005 the normative element of the body of 
a crime is an element expressed by a legal concept, 
relationship or institute included in a non-penal legal 
regulation that is not claimed3 by the Criminal Code in 
its provisions by the so-called “reference” or “gene-
rally”. The text of the Criminal Code only takes over 
a concept from the outside, or establishes unlawfulness 
of an act as its element derived from other non-penal 
regulations without claiming them in the described 
manner; for example in Section 213 “legal duty to 
maintain… the other person“ in the sense of the Family 
Act, in Section 185 “getting a fire arm… ammunition 
without license”4 in the sense of the Act on Arms and 
Ammunition, in Section 247 “another’s thing” in the 
sense of the Civil Code, in Section 255 “duty imposed 
by law” or in Section 276 “superior”, “higher” in the 
spirit of Zákl-1, etc.5 Negative error in law concerning 
a “non-penal normative non-claimed element” is then 
considered in the same manner as error in fact. How-
ever, if the “non-penal normative element” is claimed, 
i.e. included in a non-penal legal regulation which is 
claimed by the Criminal Code by “reference” or “gene-
rally”, e.g. the element of “prohibition established by 
the Act on Foreign Currencies” in the sense of Section 
146, or “dangerous waste” mentioned in Section 181e, 
Sub-Section 1, in the sense of the Act on Waste, “insol-
vency proceedings” in the sense of the Insolvency Act 
in Section 126, Section 89, Sub-Section 20 (as amended 
by Act No 296/2007 Coll.), or “regulations or rules of 
(guard) duty” in Section 285, etc., then an error about 
them is considered as error in law.6 

Negative error in law concerning the descriptive 
element of the body of a crime7 

The descriptive element of the body of a crime is 
then an element with which the Criminal Code itself, or 
a non-penal legal regulation claimed by the Criminal 
Code by the above mentioned “reference” or “general-
ly”, defines, i.e. describes a certain element of the body 
of a crime; e.g. “bribe” in Section 162a, Sub-Section 1, 
“grievous bodily harm” in Section 89, Sub-Section 7, 
and in Section 224, “public servant” in Section 89, Sub-
Section 9, Section 162a, Sub-Section 2, and Section 
156, “child” in Section 216b or “rules of business” in 
Section 127 established in the respective commercial 
legal regulation claimed generally, etc. Negative error 
concerning these elements is error in law. This shows 
that even here we may differentiate “penal descriptive” 
and “non-penal descriptive” elements; then within the 

framework of the non-penal descriptive elements we 
may distinguish the claimed ones and the non-claimed 
ones, i.e. included in regulations not claimed by the 
Criminal Code, e.g. the “accounting book” mentioned 
in Section 125, which is also important to take into 
consideration when negative errors in law of the 
perpetrator about them are judged since this last case is 
considered to be error in fact.8 

III.  The basic problems from the viewpoint 
of the general and special parts of the 
Criminal Code according to the existing 
law 

III. 1.  Judging a negative error in law about 
a non-claimed non-penal element 

The mode of judging a negative error in fact applies 
to negative errors in law about non-penal rules 
including elements of the bodies of unlawful acts which 
are not claimed by the Criminal Code despite the fact 
that the Code takes over legal concepts and institutes 
from them; e.g. the perpetrator does not know that 
a thing which he takes from someone is de iure, 
pursuant to the Civil Code, “someone else’s thing”, 
R 38/1961. Such a negative subsumptive error in law9 is 
then judged in the same manner as a negative error in 
fact, i.e. according to the principle of ignorantia facti 
non nocet. In other words, such cases of error in law are 
considered according to the principles of negative error 
in fact as an error – in the current terminology of the 
theoretical literature and the case law – about the 
“normative element” of the body of a crime; comp. the 
above mentioned R 10/1977 and R 28/2002. 

III. 2.  Judging a negative error in law about 
a penal and a claimed non-penal element 

According to the court practice and the case law 
which distinguish an error in penal and non-penal 
rules10 (here in the sense of legal regulations), an error 
about the content of penal rules included in the 
Criminal Code, or in other laws (i.e. in its direct or 
indirect amendments), does not excuse the perpetrator – 
this is based on the principle of ignorantia iuris nocet. 
The same applies to the content of the rules that we find 
in primary and secondary statutory instruments to the 
Criminal Code; comp. for example the Act No 
167/1998 Coll. or the government decree No 114/1999 
Coll. The above mentioned legal regulations are rules 
which are claimed by the Criminal Code in the common 
provision of Section 195, or whose adoption is pre-
supposed by it, so as such they are actually a regulation 
that falls within the ambit of the following group, too. 
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The same approach is in the case of an error about non-
penal rules claimed by the Criminal Code with its 
referring or general provisions; see for example the 
content of copyright law sources, i.e. the Copyright Act 
in connection with Section 152; R 9/1997-II, or claim-
ing commercial law provisions in Section 127 (general-
ly) or the Foreign Currency Act in Section 146 (by 
reference) or the above mentioned Act No 167/1998 
Coll. and the government ordinance No 114/1999 Coll. 

III. 3.  Implications of different consideration of 
negative errors in the sense of III. 1., 2. for 
criminal liability of the perpetrator 

In both cases these are negative errors in law 
considered each time in a different manner, which has 
fundamental implications for criminal liability of the 
perpetrator, the “neuralgic” point being the “non-penal 
element” and the manner in which the Criminal Code 
approaches it. A negative error in law about the non-
penal element of the body of a crime included in a non-
penal regulation not claimed by the Criminal Code 
(“non-claimed non-penal element”) excludes intention 
and intentional negligence, including criminal liability 
if it is preconditioned by these forms of fault. On the 
other hand, a negative error in law about the penal and 
non-penal elements of the body of a crime, this time 
included in a non-penal regulation claimed by the 
Criminal Code (“non-penal claimed element”), is bad 
for the perpetrator as it does not excuse him. Therefore 
confusion of one error with the other is not desirable. In 
the case of confusion of a negative error in law about 
the non-penal non-claimed element with a negative 
error in law about the penal, or claimed non-penal - 
which is more likely - elements leads to an incorrect 
conclusion about the criminal liability of the perpetrator 
if he is held liable exclusively for an intentional crime 
(e.g. pursuant to Section 185, Sub-Section 1)11, or if an 
act is criminal only because of intentional negligence 
(e.g. pursuant to Section 255a). If it were an error of the 
opposite nature, i.e. confusion of a negative legal error 
about the penal or non-penal claimed element with 
a negative error about the non-penal non-claimed 
element, it would lead to the judgment of impunity or 
a more lenient sentence for the perpetrator although he 
should be found guilty of the respective criminal act.12 

III. 4.  Criteria for distinguishing non-claimed and 
claimed non-penal elements and their legislative 
expression 

If confusion of an error about the non-penal non-
claimed element with an error about the non-penal 
claimed element is not desirable – in certain cases there 
are harsh consequences for the perpetrator – the 

criminal legislation should consistently and clearly 
distinguish between these two kinds of elements in the 
wording of the Criminal Code. Without such a guide-
line the above mentioned difficulties in the criminal 
court practice will probably continue. It follows from 
the described particular cases (comp. footnotes 11 and 
12), even if they are not a representative pattern, that 
there is a tendency rather to confuse the non-penal non-
claimed elements (e.g. “customs duty”, “tax”, etc.) with 
the non-penal claimed elements and, consequently, to 
confuse the negative error in fact with the negative error 
in law. It takes place probably due to the fact that these 
non-penal legal concepts are, sort of, automatically but 
incorrectly, considered as “hidden” claiming of a non-
penal legal provision by the Criminal Code13. This may 
also be due to the difficult differentiation of normative 
and descriptive elements as it is stated in the foreign 
literature mentioned above14 if we took non-penal non-
claimed elements as “normative” ones and non-penal 
claimed elements as “descriptive” ones. There is a car-
dinal question then: how can one reliably know that the 
Criminal Code really claims another non-penal legal 
regulation and that it is then a negative error in law and 
not an error considered as an error in fact?15 

IV. The basic problems from the viewpoint 
of general and special parts of the 
Criminal Code according to the designed 
law 

The same questions are examined in this part as in 
Part III taking into consideration the new positive 
regulation of the perpetrator’s error in law16. A negative 
error in law about the non-claimed non-penal element 
will be considered in the same manner, i.e. as a negative 
error in fact, even after the adoption of the new Crimi-
nal Code17. No other approach may be deduced from 
the provision of Section 18 of the draft mentioned 
above or from the explanatory note to it. As for the 
negative error in law about the claimed non-penal 
element, there is a change which follows Section 19 of 
the draft. After all, this is substantiated by the wording 
of the explanatory note to the provision: “The proposed 
regulation of error concerns illegality as an element of 
a crime in the sense of Section 13, including illegality 
resulting from the rules claimed by the Criminal Code 
as non-penal ones. The description itself of elements of 
crimes in the Criminal Code will apply the principle of 
“ignorance of the Criminal Code is no excuse. … As for 
non-penal legal regulations and legal rules contained in 
them, whose application the Criminal Code would not 
claimed … the draft Criminal Code preserves the 
existing concept, i.e. considering these cases as nega-
tive errors in fact (italics by V.K.)18 The original 
wording of the explanatory note, i.e. before the co-
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mmentary procedure, related an excusable error in law 
also to the content of the Criminal Code itself, i.e. to 
punishability of a crime. Its new wording, i.e. after the 
commentary procedure, preserves validity of the 
existing principle ignorantia iuris nocet regardless of 
the nature of error in law (excusable – non-excusable), 
in relation to the content of the Criminal Code itself. 
Resorting to an excusable error is only possible in the 
case of ignorance of the content of non-penal rules 
claimed by the Criminal Code (by reference or gene-
rally). Here we are getting close to the German and 
Austrian approaches, if only because those legal regula-
tions of error in law were a certain model for Czech 
draftsmen19. Nevertheless, despite this otherwise positi-
ve movement forward (thanks to the adoption of the 
construction of excusable – non-excusable errors), there 
may still be problems mentioned above “according to 
the existing law”, i.e. problems connected with different 
consequences of negative legal errors about both non-
claimed and claimed non-penal elements, and also risks 
of their confusion and difficulties in seeking criteria for 
expressing clearly in the legal wording this or that type 
of element of the body of a crime. 

V. Negative error in criminal law concerning 
non-claimed and claimed non-penal 
elements from the viewpoint of the 
European criminal law20 

From the viewpoint of criminal law - European 
(hereinafter also “CLE”) a negative error in law about 
the “non-claimed and claimed non-penal elements” also 
includes an error about legal concepts and institutes 
…contained especially in secondary sources of Europe-
an law - both “communitary” and “EU” law: 

1. EC law (1st pillar of TEC): The given issue is 
connected with indirect influence21 of European law on 
the Czech criminal law in the context of communi-
tarization of European law and its manifestation in 
national criminal laws22. The indirect influence of Euro-
pean law connects the cited source with the existence of 
“…those bodies of crimes which have general or 
referential dispositions.”23, i.e. with the provisions of 
the Criminal Code containing “non-penal elements 
claimed” generally or by reference. “The mentioned 
bodies of crimes …may refer to non-penal rules …, i.e. 
to implemented legal provisions …or to directly 
applicable rules of European law if they take prece-
dence over the national legal regulation…”24 For 
example, the body of the crime of disposal of waste 
(Section 181e, Sub-Section 2), which is to be claimed 
generally25, claims not only the respective national law 
on waste but also the regulation of the European 
Council No 259/93 on supervision and control of 
transportation of waste within the EC. A negative error 

in law about the above mentioned law will then be 
considered according to ignorantia iuris nocet.26 On the 
other hand, the error about the “non-claimed non-penal 
element” would fall within the ambit of the principle of 
ignorantia facti non nocet; e.g. the body of the crime of 
“organizing and enabling illegal crossing of the state 
border” (Section 171a) implemented the directive of the 
EC Council No 20002/90/ES which defines assisting in 
unauthorized entering, crossing and residing. Ignorance 
of this directive should not then be considered as 
a negative error in fact, which would mean the perpetra-
tor’s impunity under the condition of exclusively 
intentional punishability of the given act. From the 
viewpoint of the “non-claimed non-penal element” it 
should be irrelevant if concepts and institutes from 
a non-penal regulation are only “borrowed” through it 
by the Criminal Code or if they are – as obligatory – 
taken over, i.e. due to the obligatory implementation of 
the European law. Anyway, it is a transfer from another 
non-penal legal regulation into the Criminal Code 
which does not claim that legal regulation provided of 
course that the mentioned regulation is a real legal act 
of both non-penal and substantive nature. As a “direc-
tive”, i.e. a legal act of the 1st pillar – the communitary 
one – I think that it has that nature. However, it should 
be objected that Section 171a is not a classic provision 
of the Criminal Code as it only “borrows” a certain 
legal concept or institute from a non-penal legal 
regulation without claiming it. On the contrary, being 
an implementation provision27 it includes the above 
mentioned directive so that its purpose would be 
achieved in the national law. It does so with the help of 
elements (concepts) that are established in Section 171 
and designated as criminal elements. Therefore a nega-
tive error about them should be considered according to 
the principle of ignorantia iuris nocet; see hereinafter 
the identical manner of considering a negative error in 
law about criminal elements of the bodies of crimes 
implementing framework decisions of EU law. So the 
question remains open to a certain extent even if I hold 
the view that, because of the comparable nature and 
purpose of communitary “directives” and EU “frame-
work decisions”, consideration of negative errors in law 
about them should be subject to a single regime if they 
have been implemented in the national criminal law – 
i.e. to the principle of ignorantia iuris nocet. 

2. EU law (3rd pillar of TEU): In this context the 
analyzed problem is related to indirect impact of the 
European law which depends on Euro-conforming 
interpretation of the national criminal law,28 i.e. such an 
interpretation that takes into consideration not-yet-
implemented framework decisions so that the fulfill-
ment of their purpose in the national law of a EU mem-
ber is ensured already in this stage. From the standpoint 
of the “claimed and non-claimed non-penal elements” 
the situation is rather simple but at the same time para-
doxically connected with various possible compli-
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cations. The point is that the analyzed problem requires 
an overlapping of the Criminal Code and a legal regu-
lation, i.e. also the European law, which is of non-penal 
nature whereas the above mentioned framework deci-
sions are undoubtedly of penal nature. However, it 
should be noted that regarding Footnote 8 framework 
decisions of criminal procedural nature are also 
considered to be non-penal ones. Therefore, regarding 
the nature of the given issue, the content of these 
framework decisions – of criminal substantive nature, 
even if not yet implemented, will be the penal one, or 
elements contained in them will be of this penal nature. 
A negative error about them should therefore fall within 
the ambit of the principle of ignorantia iuris nocet in 
contrast to an error concerning framework decisions of 
the above mentioned procedural nature. Framework 
decisions already implemented do not present any 
problems in that respect, either, as the mentioned error 
in law is again considered as an error about the penal 
element of the body of a crime within the national law. 
On the other hand, this simplicity paradoxically means 
that there are rather great requirements on perpetrators 
of crimes, i.e. on their subjective features, which is due 
to the indirect impact of the EU secondary law. This 
applies despite the fact that “according to the existing 
law” the Czech law does not require the relationship of 
fault and punishability itself of an act because not only 
the Czech one but also the above mentioned national 
legal regulations or theoretical approaches to negative 
errors in law in relation to punishability of an act stick 
to the unrestricted principle of ignorantia iuris nocet. 
This complication and the related increased demands on 
work with sources of national criminal law cannot be 
avoided of course by the prosecuting and adjudicating 
bodies. 

 

Due to the abolition of the three-pillar structure of 
the EU connected originally with the Treaty establish-
ing a Constitution for Europe (2004)29, now with the 
Reform Treaty (2007)30, the existing intensity of the 
process of communitarization of the III. pillar of TEU 
will probably increase. More importance is then attri-
buted to the approaches mentioned above in connection 
with the communitary law rather than with the EU 
aspects, without the content being considerably 
changed. But it does not mean that the indirect impact 
of the existing secondary EU law related to framework 
decisions would disappear completely. “Regulations” 
and “directives” mentioned by the Reform Treaty, i.e. 
in the sense of Article 249 of TEC, are not changed in 
the content or terminology. However, directives are 
likely to take over the role of the existing framework 
decisions. At the same time the newly formulated types 
of legal acts of the European secondary law suggest that 
they should “take care” of the existing EC and EU 
matter. As such they are also likely to start to deal with 
the issues analyzed in this paper in order to make it not 

only more varied but also, logically, more compli-
cated.31 

From the viewpoint of European law - criminal 
(hereinafter also “ELC”) a negative error in law about 
the “claimed and non-claimed non-penal elements”, i.e. 
an error about legal concepts and institutes, should be 
dealt with in ways that are offered so far only by model 
projects of the supranational ELC, i.e. “European model 
criminal code” and “Corpus Juris 2000”.32 

VI.  Conclusions and recommendations 

This paper, restricted in extent, cannot naturally 
give an exhausting answer to relatively fundamental 
questions hinted in its title. Nevertheless, at least some 
basic conclusions and necessary recommendations 
according to the existing law may be worded as 
follows: 

- a negative error in law about non-claimed non-
penal elements is considered as a negative error in 
fact according to the principle of ignorantia facti 
non nocet; intention and intentional negligence will 
be excluded; 

- a negative error in law about claimed non-penal 
elements is considered as a negative error in law 
according to the principle of ignorantia iuris nocet; 
if the perpetrator’s error is excusable, the perpe-
trator is acting without guilt or his acting is not 
based on culpability (Draft of the Criminal Code of 
the Czech Republic, 2008); 

- a negative error in law about penal elements of the 
body of a crime is considered as a negative error in 
law according to the principle of ignorantia iuris 
nocet regardless of the nature of the error as excus-
able or not-excusable; the perpetrator’s guilt or 
culpability will not be excluded; 

- the nature of non-penal elements not-claimed and 
claimed by the Criminal Code from the viewpoint 
of the national and European law must be expres-
sed by the lawmaker in the text of the Criminal 
Code in as much a consistent and unambiguous 
manner as possible.  

 

Note: 

A revised Czech version of this paper (“Negative 
error in law concerning normative and descriptive 
elements of the body of crime”) was included in the 
proceedings from the international conference organi-
zed by the Department of Criminal Law on 14 February 
2008 at the Faculty of Law, Masaryk University: New 
phenomena in economic and financial criminality – 
national and European law aspects. 
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