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Judicial review of administrative discretion in the Czech Republic

in the view of development, including europeisation effects

Sona Skulova

1. Introductory note

In the field of judicial review, a specific area is
reviews of those decisions of administrative bodies that
are issued within their discretionary power (admini-
strative discretion). The above-mentioned specific fea-
ture is given by the character of the relative freedom of
decision-making, typical of discretionary power, and
also by the character and structure of criteria that
control administrative discretion.

Other, more generally based specifics of judicial
review (compared to internal review inside the public
administration system) result from the relation of
executive power and judicial power which is supposed

to control public administration’s decisions [rom its
independent positions. Another factor is the necessity to
ensure limitation of the performance of that part of
public power that is in the competence of public admi-
nistration in relation to the rights and interests of
individuals.

The aspect of lawfulness of public administration is
solved, monitored or controlled within judicial review
at the most general level. In the specific area of
administrative discretion and its judicial review, this
criterion can have more levels, i.e. it can dispose of
much different content from a simple conformity with
asimple specific rule to convenience with a compli-
cated structure of legal criteria or standards.



Legal studies and practice journal research revue

The historical development of the judicial revietv 0 Enforcement of the idea of administrative justice
discretionary power has been based on this screem f related to the application of the theory of sepanabf
about the last quarter of the 19th century untdsth powers and the principles of a legal state whiciught
days and it is not finished yet. In this letegm a qualitatively different positions and relationf tbe
development, a certain trajectory (although nottequi executors of public power and the addressees of its
linear) of its individual points can be seen. Isukks operation. It was necessary to guarantee the g&siri
from a certain logic of increasing demands forldgal of public power within legal limits in both the demt
state quality in the environment of a particulaatst and the forms of its realization. This requiremesats
(states) and, in the last decades, also in thepearo formulated quite intensively for such cases when
environment. executive power intervened in the sphere of public

In this short essay, | will try to outline the déo  Subjective rights’
ment in this field in the Czech Republic, which A more complicated problem for determining the
resonated, in a specific way, but not always camatlly, limits and rules of judicial review of administnagi
with the abovementioned more general trends. Thealecisions is the area of discretionary power when t
influence of europeisation processes for the givelaw itself establishes a free discretion for an imitm
development in the recent period at both legistaéind strative body, i.e. the possibility to choose it&no
application levels is unquestionable. according to its opinion the most suitable decigiom

First of all, | would like to give several notesttee More possible decisions, i.e. at a certain stagbeotle
current context of review of administrative decisian ~ cisionsmaking process (sometime at its beginning) to
the legal environment of the Czech Republic. wW&hoose from among different solutions (procedures),
distinguish reviews inside the public administratio @and each of them should be within the frameworlbget
system, i.e. reviews executed by administrativeidsyd law.
usually at hierarchically higher positions. Theibasf And the role of the court that is (was) supposed to
this regulation is in the Code of AdministrativeoBe  review the lawfulness of such decision is then more
dure (Act No. 500/2004 Coll., as amanded). Anothatifficult. At the beginning, it was necessary faach
stage of review can be judicial review, in whickiesv  administrative justice system to resolve the qoests
within administrative justicetakes the main role. Some to whether ever or in what extent and relation tegal
kinds of decisions have been recently entrustethéo regulation the court should review an administeativ
review competence of ordinary codrtdhe Constitu decision based on free discretion. This problem oves
tional Court has a specific role in relation to aoim of the crucial ones in the development of admiatste
strative discretion. justice, typically in the system of continental [Aw

Already the classics of Administrative Law have
expressed their opinions on the extent of judicial

2. About the development of the theoretical review. For example, Merkl distinguished, in théeim
bases of judicial review of the tions of the traditional separation of powers atsd &f

. . . . the content of the term “legality”, review as redgr
administrative discretion lawfulness and also review of an administrative yb®d
discretion (i.e. the purposefullness of administeat
acts in the widest sense). According to his opintbe
To understand the current legal regulations and theview of discretion is a step further than thei@evof
situation in the judicial review of discretionarpwer, legality and it represents a strong span of adtnatise
at least a glimpse at its roots, as well as thowght justice, if not a deviation beyond the frameworktlué
structions that it was based on cannot be omiteén idea of administrative justice, because, amongrstlie
we can watch whether and how they were reflected teprives administration of all its freedom and sckg
the development and the current legal regulation afie entire administration not only to criticism,tkaliso
administrative justice or other fields of judiciaview.  to the will of justice® However, he admits a possible
The problems of administrative justice are regylarldetermination of certain types of administrativesac
included in the field of legal guarantees (or gnggas which would be subjected to review, or certain g/pé
of lawfulness) of public administration or, in thei a breach of law. Merkl regards the cases of revoéw
broader framework, in the control of public admirdas exceeding the limits of free discretion ( in comfay
tion. This is also the case of our legal contexemhwe With our current concept of administrative justice
understand the term “administrative justice” asigied aspecial case of the review of legality, becausehea
reviews of administrative decisions. The detailed a excess of free discretion intervenes in the spludre
comprehensive analysis of administrative justiqggrae legal binding of the administrative body and it ghu
sents an excessive topiof which we will only focus establishes a breach of ldw.
on its advised part or aspect, i.e. the reviewdrhiai-
strative discretion.
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The abovementioned case means at the same timeg to free discretion if they were found unlawful.
an excess of the framework of power of the entitjiccording to M. Mazanec, the purpose was to rettaén
executing public administration set by law. court’s right built by judicature to examine thegdé

Already in the conditions of a modern state, Maculimits of free discretion and to find out if it hasy
formulated a conclusion that discretion is not th&upportin files’. *2
opposite to lawfulness and that these terms do not The regulation of administrative justice of 1918,
exclude each other. According to him, the positagal cancelled in 1952, continued, almost without reglac
criterion of their differentiation should not besalbr ment, by the legal regulation of 1991 (Act No.
tised. For the current situation and conditions,cae 519/1991 Coll.) amending Act No. 99/1963 Coll., €od
agree with his conclusion thtte point reached by the of Civil Procedure, in its fifth part.

legal binding of administrative discretion may be This legal regulation of administrative justice,
followed by a judicial revieveven if the positive law cancelled in between, was based to large extent, in
excludes the review of purposefulness. It meartsttiga relation to administrative discretion, as well & t
possibility of judicial review ends only where theentire restored concept of administrative justie the
binding of free discretion by law ends. traditional (the first republic’s) regulations, lnding
The determining factor for setting the extent anthe conceptions of the abewgentioned issues.
content of review of administrative discretion iset A 5pecia| provision, direcﬂy and express|y related
legal framework by which administrative discretisn the judicial review of administrative discretion,asv
bound(particularly as regards it'snits, i.e., with a cer Section 245, paragraph 2, Code of Civil Procedtire
tain licence, its quantitative aspects)controlled(par  decisions which an administrative body issued based
ticularly as regards criteria determining its conta.e. 3 free consideration (administrative discretion)nsie

qualitative aspects). ted by law, the court only reviews whether suchisiec
on did not depart from thbmits and criteria set by
law.“*
3. About the development of judicial review Another element limiting the review of free
of administrative discretion discretion of administrative bodies was the praunsof

Section 248, paragraph 2, letter c¢), which excluded

What was the specific development of solution foflecisions on requests for performance to whicheter
this aspect of judicial review? no entitlement or on requests for removal of tly@ur

Originally, the Austrian administrative court WasOlc law from judicial reviews. o . . )
based on the abowveentioned original theory that if A large area of cases of decisioraking with admi
courts judged in the matters of administrative misc nist_rative discretion thus remained outside judicia
tion, they would not be any different from admirgst feVIEW.
tive bodies? The then judicature had to cope with not an excep

The secalled “October Act” (Act No. 36/1876 of tional absence diriteria for the application of admini
the Empire code of laws), on establishment of affrative discretioH in legal texts. Also the Constitutio
administrative court, as amended, set in its Secgip Nal Court gave its opinion on the question of legal
letter e) exclusion of administrative discretiororfr teria”.
judicial review. As regards determining tHamits of administrative

After several amendments, which did not affect oufliscretion, the situation was always significantipre
area of interest, and the rich judicature actidifythe favourable.
Austrian administrative couft the October Act was It is clear from what has been stated so far that t
incorporated in the Czechoslovak legal order by iAct legal determination of limits and aspects (crifefiar
essence No. 3/1918 Coll., on the supreme admitiistrathe application of administrative discretion, & cases
ve court and on solving competence conflicts ("Nove of its application in the regulation of adminisivatlaw
ber Act"). In the field of setting the judicial riew of was actually the key question for the relation aréni-
discretion, a formulation change was made when tisérative decisiormaking and judicial review’
matters in which decisiemaking was made by free  Even if the current regulation of the extent of
discretion were removed from the review exclusion.  cognition of administrative discretion does not use
However, this change did not mean a substantigkpressly the term “aspects (criteria) of admiaiste
change in conception, i.e. establishment of fuliew discretion set by law” any more, their existenae, i
of administrative discretion, because the main psep awider dimension than only particular legal regula
of the law— protection against unlawful decisions ortions, is indubitable and necessary and they mast b
measures of administrative bodies was retaifidte taken into account in administrative discretion and
newly established legal status meant also the fpitigsi judicial review:’
of judicial review of administrative acts issueccaak
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However, it is necessary to mention another aspect The new regulation of administrative justice appear
of the review of administrative discretion in adisiree  to be a sufficient source for a really active puessof
tive justice. Breaking the legal framework of admin courts on improvements in administrative procee
strative discretion or neabservance of criteria for its dings®
application, to be worth reviewing in administr&tiv  According to the diction of the valid Code of Admi
justice, must also representmlation or threat of the nistrative Justice, Act No. 150/2002 Coll., its pose is
subjective right of the claimante. the addressee of thethe provision ofjudicial protection for the public
original administrative decision. subjective rights of individuals and legal entitiasthe

The review itself of lawfulness of an administrativ way set by this law and under conditions set by lidniv
act is not the aim of judicature, but its meangirtd out  or a special la®.
whether the subjective law was broken by an admini According to this regulation, in connection with

strative body's decision or whether the challengegdministrative discretiorillegality of an administrative
violation of right did not occul? Also the previous hody's decisiormay consist, among others, in that the
legal regulation was based on this. The claime@lbre gdministrative bodyhas broken the limits of admini
of administrative discretion must have meant agrative discretion set by law or that it has abused
intervention in the claimant’s subjective rightsdanot  administrative discretiofl. As early as the time when
in another area, for example, in the rights of pthehe law was adopted, some authors stated thatisn th
persons or in a certain public interest protectethty.  provision the sphere of discretionary decisinaking

The current legal regulation of administrative iicst  of administrative bodies opened, in an almost ne@!
does not differentiate from this conception in theary way, to judicial review?
question of action legitimacy of individuats The regulation of review of administrative discre

However, in a separate provision it gives the possiion is expressly related exactly and only to thect
bility of public interest protection based on arti@t sions” of administrative bodies. It does not mean,
against entities authorized by law, in particulated  however, that the review of administrative disaetin
mined public power bodiék It must be pointed out the abovestated intentions could not be applied also in
that a breach of public interest could occur, udou other cases subject to judicial revieivs.
edly, based on or in connection with abuse of The term “illegality”, or its desired opposite “lek
administrative discretionor, more generally, with an ty" as already pointed out, should be interpressd
incorrect free consideratignn this case incorrect in the amore general termldwfulness. The review of law
meaning of a breach of the general obligation to¥g  fulness in the traditional, narrow meaning, cand(an
in the performance of public administration, publiaiready must) be designated as the minimum, althoug
interest as one of the substantial aspects of admifor its importance the basic extent of review pesce
strative discretion, i.e. the principle of admirasive dings. The Code of Administrative Procedure (Act No
bodies’ activity as set in the Code of Administati 500/2004 Coll.) establishes the full extent of them
Procedure as the general code of public administrat  “jawfulness”, i.e. conformity with the entire legatder
operatiort:" including international conventions which are itstgn

the meaning of Article 10 of the Constitutith.

The breaking element in the setting of judicial re
4. About the current regulation of judicial view is the effect of the requirement of the-cadled
administrative justice and according to the Paragraph 1, European Convention of Human Rights

. .. and Fundamental Freedot)s which has been intro
fifth part of the Code of Civil Procedure  j,ced as a general principe.

It takes effect in relation to consideration or qgben

In the concept of European administrative law, thenentation of the question of facts enabling thertctu
term “legality”, or more correctly “lawfulness”, shld  repeat evidence or complement evidence produced by
be understood in wider dimensions than it usedeto kan administrative body;
traditionally. For european context R.Pomahac says that Another of its effects is not, however, unlimited.
it means conformity with the constitution, gendemlal  Nor does the current regulation of judicial reviéw
principles, written law and secondary legislatioom  ggministrative justice (according to the Code of Adm
mon rules of international law immediately effeetin  nistrative Justice) generally enable a court te ttie
the national law, judgenade law and with intemal yole of an administrative body and to replace itsef
directives if they can be appealed before the &6t giscretion with its own discretion, it only reviewtsin

According to the principle of lawfulness, an unlaw that direction as already mentioned, i.e. whethelid
ful act must be cancelléd.This implies the current not break the limits set by law or whether it wag n
requirement for the extent and depth of judiciaiew. abused.
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However, administrative courts have obtained fulCourt of Justice, and the Court of First Instangleich

jurisdiction in the matters of actions filed to f&hn

also applies the general principles within the tamof

ments imposed for an administrative offence, specifits jurisdiction?°

cally to withdraw it or to reduce ifunless there are rea

sons for cancellation of the decision) if it wagpsed
to an apparently disproportionale dedfeeHere the
court may replace an administrative body’s disoreti
with its own discretionReviewing, i.e. judicial review
of decisioamaking of administrative bodies onatters

that fall to the area of private lat, has been caught

outside the framework of administrative justice e3é

5. In conclusion — about the “principal” role
of courts, i.e. about the question of effect
of the principles of the “European”
Administrative Law

According to L.Pitrova and R. Pomaha¢, constitu

matters currently fall to the competence of ordmariong) justice is inherently connected with the ddef

courts which review them indeed in full jurisdiatio
because they may fully hear the same ¥asmd the
court is not bound by the facts of the case asddun
an administrative body.

hierarchic arrangement of primary and secondary-sou
ces of law and with enforcing the priority of funda
mental rights, while administrative justiég based, in
particular, on the principle of legality, proporiality,

Probably the most interesting and also the motimited discretion, legitimate expectation, and i&m
complicated problem within the judicial review oflegal test§® According to the cited authors, it is more

administration discretion appears to be the aboee
tioned newly established terabuse of administrative
discretion

expected from administrative justice that with ¢t
trol activity it will protect thelegal correctnesgempha
sized by author) of everyday, common decisioaking

In examining whether administrative discretion ha# the cases of public administratith.

been abused, the judicial review will not keep he t

The abovementioned role of administrative justice

“mere” aspects set by law, understood in the meaninmplies a really wider concept of criteria accoglito

of aspects of a particular legal regulation of ¢reen
case of administrative discretion (which in additias

which the decisioimaking of public administration is
considered than lawfulness was traditionally unieics

has been mentioned, can be sometimes “absent™. Alig this country (within the meaning of conformityitiv
criteria acting from higher levels of administrativ legal regulations).

power, of a more general range, disposing of diect

“principal” nature must also play the rofé.

It means that the model of the-salled “black box”
the content of which is not examined by a judgeds

As V. Vopalka stated, the judge would have to-conmore acceptable in the current situation and adegrd

sider in a more modern way on the terms of legaility

to the valid legal regulation for the establishment

a wider way on lawfulness, correctness of decisioils judicial review of administrative discretion, asvis
The term “lawfulness” really have started to “overwell characterized by M. Mazarfécin the previous

grow” its traditionally (or rather historically?)nder

legal regulation, because the judge is to be ndet in

stood boards and it starts to be necessary to tseergsted in what takes place “inside” the decisieaking

content not only in administrative law regulatiobsit
also in constitutional standards and internati@uke
ments, and maybe in other components.

In relation to the activity of public administratio
also the ternfgood governance (administration)has
started to be profiled, as we encounter it in the bn
Public Rights Defender (if we are looking in theeCla

of public administration. As already reasoned, oonc
dance with the legal order includes also ¢herectness
of applicationof its individual components.

The relevant principles and rules which direct
mainly into the content aspect of decisions aretéise¢
of correctness of applying individual legal regidas
related to a particular case of administrative raisc

legislation) and what is becoming the standardhef t tion.*
modern European administrative environment. In this respect, the new term, gradually taken yip b
Constituting the cited term and individual pringipl recent judicatureiabuse” of administrative discretion
and rules, which make up its content, is, amongrsth (Section 78, paragraph 2, Code of Administrative
the results of effect of standards contained in esondustice) can be interpreted asimeorrect application of
international conventions, of which particularly fine administrative discretion
European convention, in the judicature of the Eaeop In the case of an abuse of administrative disanetio
Court (former Commission) for Human Rights estait is always also arincorrect application of public
blished on its base. In this field, also the Cdogtnal power, i.e. the application of public power in a diffate
Court has profiled significantly. The activity ohe way or to differentpurposeshan assumes the wording,
Council of Europe in this field is nemegligible. And in  purpose or meaning of not only the appropriate iagpl
the field of particularly economic relations itatso the legal regulation, but also of the relevant partstiu
law of EC/EU including the judicature of the Eurape entire legal order, including fundamental rightsdan
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freedoms or other legally protected values at the c In this situation, adoption of a new Code of Admini
stitutional and international levels. strative Procedure in 2004 must have been welcome
If, in the case of breaching the right of an indixal ~ (Act has been in force since 2006). From our point
in the field of public subjective rights which itsa the Vview, in particular the first, general part of tzav is
constitutionally protected right, a remedy is netae important as it contains the -salled basic, general
blished within a review through authorized chanmels principles of public administration activity and sha
within administrative justice or civil proceedingsageneral application for the execution of publicned
according to the fifth part of the Code of Civildee  nistration. Thus the principles are not only ofraqe:
dure, the protective role of the Constitutional @ou dural, but partly also of a material character fome
starts against the decision of public administratisat aspects they control the content of adopted dets}io

is “incorrect” at the level of constitutional regtibns Here we find a certain catalogue of legally binding
(and international conventions acc. to Art. 10 loé t principles of modern public administration includin
Constitution). the principle of proportionality and the principtf

The activity of the Constitutional Court thus hadegitimate expectations (although not explicithsgma
created, in a legally binding form, additional dtaive ted as such, but described quite adequatély).
requirements for decisiemaking and, especially, the  And the new, abovenentioned regulations of judi
execution of public administration authority and foe cial review enable (generally said) the review e t
public administratioftitizen relationship. case of a breach of the monitored principles. Asrds

This is particularly important in the sphere ofthe principle of proportionality, such cases may be
discretionary authority' as these are situation®reh encounteredg. There are still some diffidences and-cer
exact legal aspects for decisioraking are not given, it tain constraints in arguing and applying a bredcthe
is necessary to follow more general principles thdtrinciple of legitimate expectation, although irrtee
should ensure the correctness of adopted solutfons. ~ cases the principle is applied in terms of argustént

In the Czech conditions, the abesmphasized Judicature has also, on general level, defined the
complementary relation of constitutional and adminiterm “abuse of administrative discrgtié?j”which_can
strative justice takes effect in it in the fieldddcision e considred as a significant memh in the longtime

making of public administration established on siee process of the development of the judicial reviefv o
called free discretion. Public Administration, in the context outlined albov

However, the decisive role in enforcing the legal
principles of good governance is in administratiwe
stice?

Courts (Administrative Courts and Civil Courts™ Doc. JUDr.Sofia Skulova, Ph.D., lecturer in Law, Masaryk
when examining the decisions of Public AdminsitraUniversity, Brno, Czech Republic
tion) have been caught in a situation where they at According to the regulation established by Act No.
forced to find the necessary criteria for the psmof 150/2002 Coll., Code of Administrative Justicepasended.
consideration of legal correctness of public adstiai > Executed by Act No. 151/2002 Coll., by which thedef
tion’s conduct or the results of its activity wititthem  Civil Procedure was changed and amended.

being specified in the relevant laws establishihg t ® From the wider range of literature in Czech reltin the

competence of courts in these matters. topic, | will mention, e.g. Macur, JSpravni soudnictvi
ajeho uplatnéni v soucasné dobé (Administrative justice and

Although at the turn of the millennium, it was @iff jts application in the present tim&mo, Acta Universitatis
cult to argue for the principles, andpesially the Brunensis, Masaryk University, 1992, Mazanec, Spravni
,Jleading“ ones for the sphere of adminsitrativecdds ~ soudnictvi (Administrative Judiciary), Prague, Léndl996,
tion - the principles of proportionality or legitimate Hacha, E.entry “Supreme Administrative Court” (Volume II,

. - . . . p. 827880), “Administrative Judiciary(Volume IIlI, p. 589-
expectatios at an administrative authority or durmgGOS), in Sbvnik vetejného prava Eeskoslovenského (Dictio-

ajudicial review (|f_0ne_ had ever known_ _What thes%allry of Czechoslovak Public LawBrno, 19291948, Kre-
terms meant), the high time came to specificaltyf®  jx; J.: zasada pravnosti statnich funkci a zasada zakdnnost
late major qualitative standards for the decigimaking spravy(The principle of lawfulness of state functions #nel
procedure of administrative authorities (if not fitle  principle of administration lawfulnessiPrague, by edition of
general requirements of the rule of law and thestion the publisher of the magazine Moderni tdbdern state)

tutional principles, so for the reasons that thmeetiof 231, Bazl, Z.: NeurCité pojmy a spravni uvaZeni pfi aplikaci
dmission of the Czech Republic to the EU w norem spravniho pravdndefinite concepts and administra
a P e considerations in applying administrative lat@ndard$,

approaching, _and not 0n|Y_ sporadic cases from th&ague, Acta Universitatis Carolinae, luridicad®?2.

Czech RePUt_)“C were submitted at the European Courtyerki, A : “By fulfilling the requirement of administrative
for Human Rights, some of them having been launchggktice, guarantees are creatdtiat the will ofthe nation
at administrative authorities). expressed in laws will be realized in administratianot
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influenced by uncontrolled and irresponsible ddfis.” The
most cogent argument which, according to the citethor,
speaks for the existence of administrative justise,the
argument that administrative justice is a legghnical means
with which the activity of dependant (administrajivbodies
is subject to the review of independent (judicilithorities
and which enables that an award of the court elite®
impermissible influences that may have affected adeni
nistrative officer due to his legal and politicapgndence in
executing a legal act.- in Obecné pravo spravnGéneral
Administrative Lay, Volume Il, Orbis, Prague Brno, 182,
p. 215, 217 and following.

With regard to the current reality, it should beded that
these impermissible influences need not only refualin
apossible legal and political dependence of adratise
officers, but also from the side of various privatirests.

by law (emphasized by author), whether it is in compléanc
with the rules of logical consideration and whetltbe
premises of such discretion were found by propercess
proceedings... if these conditions are fulfilleay ardinary
court is not entitled to deduce different or oppsionclu
sions from the same factqfll. Constitutional Court 101/95,
in Collection of Findings, p. 354.).

14 This situation was problematic for both the adnimaive
body itself and the courBut because at least general aspects
are necessary for a review, this drawback restdiesl
sensitive problem of applicability of analogy inetipublic
administrative law, sometimes even the questioarzlogy
with the provisions of regulations of private lasogf. e.g. the
judgment of the High Court in Prague, ref. B0A 12/9416,
which concluded thdt..in decision making on the obligation
of a legal entity to pay a sanction for an admirsisive offen

5 For more information on the model or real ways ofe in the field of private law (le ||ab|||ty ohaadministrative

solutions in individual, particularly European leggstems or
orders see, for example, Pitro¥a, Pomahag, R.: Evropské
spravni soudnictvifuropean Administrative Judiciafyolu-
mes 1 and 2), Prague, C.H.Beck, 1998, DeldrhyJudicial
Review of Administration Action, A Comparative Agalis,
Dublin, Sweet Maxwell, 2001, Halliday, Sudicial Review

offence), the administrative office is governedess other
wise expressly stated, by similar principles asdbert in the
field of private law in decision making on their ngeal
liability for damage (sic!)."

15E.g. in the ruling in case Ill. Constitutional Cot01/95:
"...as regards administrative discretion, the juaticre of

and Compliance with Administrative Law, Oxford andordinary courts agreed on an opinion that the lareates

Portland, Hart Publishing, 2004, Hertogh, M., &y, S.
(eds.):Judicial Review and Bureaucratic Impact, internzio
and interdisciplinary perspectives, Cambridge, N¥work,

Cambridge University Press, 2004.

& Merkl, cited work: p. 231 and following.
" Merkl, p. 233.

8 Macur, J., cited work, p. 50.

Bazil, Z., cited work, p. 8 and following.

0«sybstantial forms of administrative proceedingas, the
model of later regulations of administrative pratieg, were
based on it.

11 Mazanec, M.:Spravni soudnictv(Administrative Justice)
Linde, Prague, 1996, p. 29.

2In connection with the cited law it should be u$éfupoint
out to the institute oflegal principles unfortunately not
introduced in practice, which were supposed todmpted by
the extended board of the Supreme AdministrativerCtm
enforce its steady opinions or their changkee cited first
republic’'s regulation is connected, to certain pite¢o the
institute of the seaalled substantial rulingsof the Supreme
Administrative Court which is to be used for lawfahd

9

criteria according to which and within their framevk
a choice may be made including selection and findimgse
facts of a particular case that are not anticipatbg an
administrative standard, but by a discretion ofaministra
tive body they are recognized necessary for thécehof its
decision..."

However, the situation is more complicated in thasses
when the legal regulation left on the discretionaof admi
nistrative body to determine a criterion for itsrtaular
decision according to which it would decidknis case was
solved by the Constitutional Court, for examplehie case of
I. Constitutional Court 116/9¢"...the question of selecting
a suitable criterion for determining the pension taase must
enable observance of the basic principles of taoceedings
set in the provisions @&ection 2, Act No. 337/1992 Coll., on
administration of taxes and charges, as amendddvas
then on the (administrative) court to considerhe further
review proceedings whether the current criteriaenar were
not chosen within “administrative discretion” inetimeaning
of Section 245, paragraph 2, Code of Civil Procedur

8 This conclusion was also suggested by judicialNmt 3,
supplement to the magazine Spravni pré&dministrative

uniform decisioamaking of administrative bodies and also itsLaw) No. 3/93:“Administrative discretion can be reviewed by
statementswhich are to be adopted within the interest of court and an administrative body cannot act quaitbitra-
uniform decisioamaking of courts in administrative justice rily; it would be in conflict with the character gbublic

(see Section 12, paragraghand Section 19 of the Act No.
150/2002 Coll., Code of Administrative Justiceaasended).

In this respect, the critical comments on incoesisy of
judicature and its insufficient influence on theality of
public administration’s decisiemaking were healed, to
certain extent. ConfMikule, V.: "Vyznam spravniho soud
nictvi pro vSeobecnou pravni kultivaci vefejné spravy"
(Importance of administrative justice for the gealeculti-
vation of public administration)in Spravni pravo, 1997,
No. 3, p. 137 and followingThis apart from others, lead to
cancellation of the regulation of administrativetjoe of 1991
by the Constitutional Court in its finding No. 22601 Coll.

13 The Constitutional Court to the determination of then
conception of the review role of courts.the administrative
discretion itself is only subject to an ordinaryudis review

administration as a bjaw activity and an activity governed
by law. However, determination of administrative discretion
by law does not mean its complete negatidre law creates
criteria according to which and within its framevkorthe
choice can be made including selecting and findingse
facts of a particular case that are not anticipatbg an
administrative standard, but by a discretion of #tkninistra
tive body they are recognized as necessary foselection of
its decision.”

" This results from the application of the criteritabuse of
administrative discretion” which is used in the aal pro

vision of Section 78, paragraph Code of Administrative
Justice.

18 Macur, J., cited work, p. 37 and following.
19 Conf. the regulation of legitimacy of action incke for

as to whether it did not depdrom the limits and aspects set individual types of actions in Sections 65, 79 a8#, and of
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proposal for annulment of the measures of a gemataire in
Section 101a Act No. 150/2002 Coll., as amended.

2 The law set so on the administrative body (no bacg

authorized by law until that time), then the AtteynGeneral
and “he who is expressly authorized by a special da an

international convention that is part of the legeder" (conf.

Section 66, paragraph 1 to 3, Code of Administeafiustice).

Z1See Section 2, paragraph 4, Act No. 500/2004 Ca#.,
amended.

22gee Pomahag, R.: Zasady spravniho Fizeni a evropské pré-
vo (Principles of administrative proceedings and Eweap
law) (To the bill of the new Czech law on proceedingfole
administrative bodies), Evropské a mezinarodni @k&uro-
pean and International Lawp001, No. 3, p. 38.

2 within the bounds of the written law the term ,jugede
law" should be understood not in the menanig otedent,
but as an accordance with the principle of legiterexpecta
tions and legal certainty.

24 pomahag, R., cited work, p. 38.

% See also Vopélka, V. in Pocta Viadimiru Mikiéonour
to Vladimir Mikule on his 68 birthdady), C.H.Beck, Prague
2002, p 275.

% gection 1, Act No. 150/2002 Coll.

27 Conf. Section78, paragraph 1 of the cited law.

% Baxa, J., Mazanec, M.: Refornaského spravniho soud-
nictvi (Reform of the Czech Administrative Justice)Pravni
radce(Legal Advisor) 2002, No. 1, p. 10.

2t can also be amnlawful intervention, instruction or
forcing of an administrative bodyvhich is not a decision), if
the party's rights were to be cut, but on conditibat the
intervention or its consequences last or its répatihreatens
(Section 82 of the cited law), and obviously anlawful
measure of a general naturgSection 101d). For the so
calledunlawful inactivityof an administrative body (if a deci
sion in the case alone or a certificate is notadyuhow the
law counts on it also as a variant of a breachubljestive
rights, a review of administrative discretion wiliobably not
come to consideration generally, due to the claimght to
act (conf. Section 79, paragraph 1.).

30 Conf. Section 2, paragraph 1 of the cited law.

31 published under no. 209/1992 Coll., as amendedrby p
tocols no. 3,5 and 8.

32 Baxa, J., Mazanec, M.: Reforma &eského spravniho soud-
nictvi (Reform of the Czech Administrative Justidejavni
radce(Legal Advisor)2002, No. 1, p. 10.

33 See Section 77 of the Code of Administrative Jastic

3 If, however, such a decision can be made baseHefatts
of a case, to which the administrative body ket ahich the
court complemented possibly with its own evideneenot
fundamental directions. Conf. Section 78, paragrami the
cited law.

3 |f an administrative body has decid&tcording to a spe
cial law on a dispute or on another legal case whiesults
from civiklaw, labour, family and trade relationsand if the
administrative body’s decision has become legaffgctive,
the same case may be heard on proposal in a Galil ee
Section 244, paragraph 1, Code of Civil Procedure.

%f it finds out that the given case should be dedid
differently from the decision of the administratieedy, the
court itself will decide in the form of a judgmentSection
250j, Code of Civil Procedure.

%7 See Section 250e of the cited law.
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38 For inspiration, it is useful to draw, and it isesldy doing
so, from foreign sources. For example, in the Gerfaw an
abuse of administrative discretion is seen inigliaation for
an unlawful purpose or that its execution is baseéhcorrect
motives or that for its application irrelevant fings were ta
ken into consideration. It is, however, typical tthidth one
and the same case, more forms of abuse of discegjigpoe
wer can be found. The forms of abuse of discretambe de
duced from abundant court judicature and they ofiensist
in breaching some principles such as the prinagblémate
rial) equality, principle of proportionality (anditiin it also
of suitability, expedience, necessity), the requieat of im
partiality (objectiveness) arising from the prirlegof equalt
ty, and the principle of legitimate expectasohey thus
move within the framework of the smalled principle of good
governance. Singh, M.PGerman Administrative Law in
Common Law PerspectivBerlin, Springer, 2001, p. 15076.
%9 vopalka, V., ibid

40 Far from being merely a faefinding tribunal, the CFI has
made its own mark in the case law. In some argdsas
applied a higher standard of scrutiny than hithesfaplied by
the Court of justice, adopting a more critical stentowards
the discretion of the Community institutions andjuieing
more exacting standards in their decismaking."- Tridi-
mas, T.: The General Principles of EU Law, 2ndiedjtOx
ford University Press, 2006, Oxford, New York, p. 9

41 Pitrova,L., Pomaha¢, R.: Evropské spréavni soudnictvi (Eu-
ropean Administrative Justice). 36.

2 |bid.

43See Mazanec, M.: Neurité pravni pojmy, volné spravni
uvazeni, volné hodnoceni diikazi a spravni soud (Uncertain
legal terms, free administrative discretion, fraal@ation of
evidence and administrative coyrBulletin advokaci¢Advo
cacy Bulletin) 2000, No. 4, p. 12. The situation as regards
insufficiency of fulfilment of Section 6, paragragh Eure
pean Convention, was characterized and criticissal lay P.
Hrdinain his article “Pfezkoumatelnost rozhodnuti spravnich
organti vydanych v ramci diskreéni pravomoci” (Possibility to
review administrative bodies’ decisions within dé&ion
power) Pravni rozhledylLegal Views) 1999, No. 4, p. 184
190, and he compared it to an absolutely diffesémiation in
the German regulation of judicial review.

“In this respect, quite appropriate seems to beugimh of
the criterion“correctness” for the consideration of public
administration’s decisions within the regulation tbg fifth
part, Code of Civil Procedure, solving judicial iew of
decisions in the cases of thealled privatdaw nature.

%1t is the Constitutional Court that has become finst
institution in the conditions of the Czech Republihich
began to apply argumentation by using legal priesip
including the principles of proportionality and itgate
expectations (although more frequently in the fiefdlegr
slative acts- for the first time comprehensively in the case PI.
US 4/94, then PI. US/15/96, PI. US 16/98, IIl. BS6/01,
and other), including unwritten principles (for ithdegal
liability see grounds of the finding PI. US 33/97)

The Constitutional Court admittedly drew inspiratiparti
cularly from the European Court for Human Rightd aBlee
ted constitutional or supreme courts of Europeatest

It also applied the paradigm of constitutionallynfarm inter
pretation of ordinary laws and the paradigm of pextimg
constitutional principles throughout the entireeraf law —
not excluding the public administration sphere . (IS
139/98). See more in Hollder, P.: Ustavn&pravni argumen
tace, ohlédnuti po deseti letech Ustavniho so@hnstitu
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tiomal-faw based argumentation, a glance back after ten years
of the Constitutional Court), Linde, 2003, Praha, p. 37-39.

4 Identically, Vopdlka, V., cited article, p. 272.

Tgee Section 2-8 Act no. 500/2004 Coll., Administrative
Procedural Act, as amanded.

¥ See, e, judgement of the Supreme Administrative Court
nod As 712006-83.

¥ Gee, e, judgement of the Supreme Administrative Cour
no. 3982004, of the Collection of Decisions of the Supreme
Administrative Court,

" See, for example, decisions no. 906/2006 or 9502006 of
the Collection of Decisions of the Supreme Administrative
Court,



