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Labour Law of the European Communities in the Czech Labour

law after Recodification of the Labour Code

Zdeiika Gregorova'

The labour law of the Evropean Community was re-  No. 262/2006 Coll., the Labour Code, as amended
flected in the Crzech labour law at the time when the  (hereinafier referred to as the “Labour Code™).
Czech Republic was preparing for its accession 1o the
European Community by means of fundamental and
extensive amendments of the then Labour Code, i.e. Act  General Issues
No. 155/2000 Coll. and certain other legal acts.' In the
following paper, we shall pay attention to the reflection The basic starting point for examination of the re-
of the EC labour law into the new Labour Code, ie. Act  flection of EC labour law into the Labour Code is the
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definition of subjecimatter applicability of this legal of Act No. 262/2006 Coll., the Labour Code (heréina
regulation. In its provision of Section 1 subsert), ter referred to as the “judgment of the Constitugio
the Labour Code itself determines that it processé&ourt”), even the Constitutional Court admitted ttha
relevant regulations of the European Community. Thnterpretation of such relatively inexplicit comtemay
comment to the said provision provides a summary @it of doubt raise problems in the area of labale r
Directives processed in the Labour Céde. tions; it will not be often possible to solve thgzeb
Another starting point is the question how the nedgms in a manner other but by an amendment of the

Labour Code ensures that the parties of employmeg@ncermed provisions of the Labour CodeOn the
relationships do not depart from the provisionsokhi other hand, however, it did not find the given psen

reflect the regulation of the Community labour Idwy, unconstitutional and it states that this provistmuld
means of a contract. be classified as a relatively inexplicit legal sutbat are

According to Section 2 paragraph 1, the Laboyfommon _even_in other areas of law and do not cause
Code rests on the principles that “everyone may d¥"Y significant interpretation problems thére.
anything which is not forbidden by law”. In this wa Another prohibition is formulated only relativelg a
the labour law addressed, after a long period éti according to the provision of Section 2 paragraph 1
the constitutional principles embodied in Articlpara  sentence two of the Labour Codélt shall not be pos
graph 4 of the Constitution of the Czech Repubtid a Sible to depart from the provisions of Section pé8a
in Article 2 paragraph 3 of the Charter of Fundatakn graph 1, which transpose the relevant EC regulstion
Rights and Freedoms. The said principle is expcesse however, this shall not be applicable where sudio-de
such way that rights and obligations in labourtietes gation is in favour of an employee.” The provisioh
may depart from the Labour Code provided that suchection 363 paragraph 1 of the Labour Code is @ ver
derogation is not expressly prohibited by the Code detailed enumeration of individual provisions ofsth
provided that the nature of the Code’s provisionssd Act, which reflect EC regulatiohs Nevertheless, it
not imply impermissibility to depart therefrom. Thedoes not follow from the provision itself thatsta pre
express and absolute prohibition of contractuabger Vision of mandatory nature, not allowing any dero
tion from the provisions of the Labour Code is sfied  gation. In our opinion, the prohibition of derogati
in the provision of Section 363 paragraph 2 of th&om the provision of Section 363 paragraph 1 & th
Labour Code as it includes an exhaustive list ofvpr Labour Code may not be derived even by application
sions, from which the parties of labour relationaym the general prohibition of Section 2 paragraph t- se
not depart. To me, however, the regulation inclutied tence one because it does not follow even from the
the annex to the sentence one in the provision 8fture of the examined provision that one may met d
Section 2 paragraph 4 it is possible to depart “pro Part from it. Therefore the regulation includedtire
vided that the nature of this Code’s provisionssdoet ~Provision of Section 2 paragraph 1 sentence twthef
imply impermissibility to depart therefrom” seems Labour Code is necessary, which subordinates the pr
rather problematic. It is clear from this provisitmat Vision of Section 363 Clause 1 to the relative fbh
there are also other legal rules included in thboua tion of derogation. This prohibition allows the eon
Code, which are of mandatory nature but their ifient tracting parties to agree on regulation differeatf the
cation is a matter of the user’s discretion (anthinend ©one included in the provisions specified in Sect63
a matter of a judicial decision). Let me remind yau paragraph 1, nevertheless with the restriction that
this point, the samway as my colleagues Bé&lina a P agreed other (meaning different) regulation halsetan
chr did when they were considering only the draffavour of the employee. We leave aside the fadtttie
Labour Code, the thought of Viktor Knapp about th@ossibility of derogation defined in this was wploba
mandatory and directory law: “The easiest way af di bly represent a certain problem for the practice #n
tinguishing between ius cogens and ius dispositiveim the end, it may result in the increasing numbdalbur
when it is clearly said in the act as in Sectio8 para  disputes and on the other hand we emphasize that re
graph 2 of the Commercial Code. In other cases, t@ining of the option of a different regulation asm
particular in Civil and Labour law, it is more déélt.”*  patible with EC legal regulations, which in mostes
In consideration of the fact that the new Laboud€o leave the states with an option of more favourable
should contribute to liberalization of labour rédat regulation. The conclusion of unconstitutionalitytioe
ships and application of the liberty of contractimch ~€Xamined provision was not reached by the Constitu
greater extent, it will be in my opinion difficufor tional Court either as it dismissed the motion ancel
users (employers and employees), who were usdtto this provision’
current method of legal regulation (mandatory provi In conclusion of this general part, we may summa
sions and injunctive rules), to consider when they rize that the reflection of the Community labouwles
depart from the legal regulation because the natéire ensured on the Labour Code in such manner that the
the provision allows this. In its judgment of 12 idla reflection itself forms a part of the subjenatter apph
2008 concerning the motion to cancel certain pioms cability of the Labour Code and further by the fewt

283



Legal studies and practice journal research revue

it is impossible to depart from specific provisiarfshe Despite the missing legal regulation that would in
Labour Code, in which the EC regulations are proc general include EC regulations, there are certaitig
ssed, except for cases when a different regulatimnd  provisions in the Labour Code, which reflect thangir
be in favour of the employee. ple of equal treatment, however, in all instancely m
In the next part of this paper, we shall address ce€lation to a specific conceptthis is for example the
tain specific issues of the reflection of the Comity provision of Section 110 par. 1, which lays dowe th
law in the Czech labour law and we will follow theprinciple of equal treatment in relation to remuatiem,
defined range of issues in the previous work, whicRamely as follows: “All employees employed by one

addressed the original Labour Cdde. employer are entitled to receive equal wage, satary
remuneration according to an agreement for the same

work or work of same value”. Similarly, we may find
Equal Treatment an application of the equal treatment principleéte
tion to the working conditions (maternity and pdatn

Directives regulating equal treatmhare reflected '€ave, adjustment of working hours and others).
in particular in the provision of Section 16 of the- The Community regulation is partially reflected in
bour Code; the same follows also from the provision the area of equal treatment and prohibited disc@mi
Section 363 paragraph 1 of the Labour Code whilefr tion in the provision of Section 14 par. 2 of thabbur
the whole provision of Section 16 (3 paragraphsjyo Code which expresses the ban on the employer to dis
paragraphs 2 and 3 are considered provisions proce€liminate an employee in any way or put his at some
ing EC regulations, not paragraph 1. disadvantage only because the employee claimed pro
In the provision of Section 16 paragraph 1, the-pri tection of his rights ensuing from the labour rielas.

ciple of equal treatment is expressed as an empoye  Hence a considerably complex and more accurate
obligation to safeguard equal treatment for all layyp reflection of the Community regulation of equalatre
ees as regards their Working conditions, remurarati ment and prohibited discrimination is still onlyeth
for work and other emoluments in cash and in kihd dProvision of Section 4 of Act No. 435/2004 Colln o

monetary value, vocational training and opportesiti Employment, as amended (hereinafter referred theas
for career advancement. Employment Act”). Nevertheless, according to Sattio

The provision of Section 16 paragraph 2 expressésPar- 1 of the quoted Act, the said regulationliapp
aprohibition of any form of discrimination. Neveeth ©nly to equal treatment to employment, not to wogki
less as concerns definition of the terms such ectdir conditions, remuneration and vocational and career

and indirect discrimination, harassment and sexuffomotion.

harassment, instruction to discriminate and inciem The solution of the said situation is difficult. the

to discrimination including specification of instams Pending period, it possible is in our opinion tarst
when different treatment is permissible, it refarghe from the provisions of the Employment Act and to
Antidiscrimination Act. The Labour Code itself onlyapply the said provision (Section @¢r analogiam iuris
specifies that discrimination shall not mean aediht also to a more detailed definition of terms formihg
treatment owing to the nature of occupational iy, content of the prohibited discrimination also ireth
which are to be carries out. Such differentiati@iun 1abour relations regulated by the Labour Code. An a
rally has to be necessary for the work performaamm gument in favour of the similar procedure mightibe
“the objective followed under this exception must b particular the specification of the subjeshtter of the
legitimate and the requirement must be adequatébour law, which regulates both the relations eonc
(Section 16 paragraph 3 sentence one of the Labddg realization of the right for employment and the
Code). Discrimination shall further not be deemed trelations, in which the employment is realizetabour
occur in case of taking measures aimed at levetimg relations. We may deduce from this that if the mi&tn
disadvantages following from the fact that a ndtpes  Of terms forming the content of the prohibited disg-
son belongs to a groups defined by any of the reasohation applies to legal relations concerning the ap
specified in the Antidiscrimination Act (Section 16Proach to employment, these terms within the same
paragraph 3 sentence two of the Labour Code). Alikéefinition might be applied also in legal relatipms
the Labour Code itself does not (unlike the origore) ~Wwhich the right for employment is realized and the
regulate the means of protection against discritiina Principle of equal treatment and prohibited disenin

in labour relations and it also refers to the Aistidimi-  tion applies too.

nation Act. Nevertheless, we cannot do with making use of the

We might consider the said regulation sufficierd anprovisions of the Employment Act appliger anale
corresponding to the relevant Directives but thisre giam iurisover and over again. The legal regulation has

“one little mistake” - there is no Antidiscrimination to reflect the provisions of the Community law feir
Act.? full extent, i.e. in relation to the principle ofjeal
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treatment and prohibited discrimination as welles-  for solution of employment issueshe concerned limit
king conditions, remuneration and vocational améea opens space for employment of other people. In our
promotion. It is naturally possible to wait for @her opinion, the limit of working hours including thever-
draft of the Antidiscrimination Act, however, inrg-  time work is defined in our legal regulation in tlagter
deration of the fact that this draft has been twiceeaning. This conclusion may no longer be deduced
unsuccessful in passing through the legislativegss, from an express provision of Act as it used to behe
a speedy solution cannot be expected. In our opiniooriginal Labour Code when it followed from Sectié@
asolution applied directly in the Labour Code wobkl of the original Labour Code that when an employee
more efficient as the provisions of Sections 16 &id entered into several employment relationships, the
would be supplemented with a subjetatter definition rights and obligations ensuing from them were abnsi
of terms from the area of prohibited discriminatia® ered individually unless the Labour Code or otlegal
well as with direct regulation of legal means, whibe regulations determined otherwise. We are still able
employees might apply to protect themselves againdeduce from the provision of Section 78 of the entr
discrimination™> One may consider also an amendmeritabour Code that all definitions of legal termstire
of the Employment Act that would extent the applicaarea of working hours are defined in the relatigmsh
tion of Section 4 not only on the approach to emplo employeeemployer and not as a summary of all work
ment but also to other areas. But in terms of gertaengagements. In addition, the limit of working hour
purity of legal regulation, this solution would nbe according to our legal regulation may not inclute t
pure in our opinion as the Employment Act does natiorking hours ensuing from an agreement to perform
affect the very basic labour relations, in whiclpeled  work or from an agreement to complete a job.
ent work is realized. Protection of young people has been fully harmo
nized and the Directive is reflected in all corsging
provisions—working hours, special working conditions,

Working Conditions medical care, ban on child work.
The legal regulation of the fixe@rm employment

The regulation of working hours and rest periods itelationship was fully harmoniz&tiin the original La
reflected in part IV, provisions of Sections 7810 of bour Code and it is still fully harmonized also tire
the Labour Code (working hours and rest periodshew one, namely in the provision of Section 39taf t
further in part IX, provisions of Sections 211 t832 Labour Code while par. 2 to 6 of this provision eos
(leave). In the same time, the provisions of Secli8 sidered provisions transposing EC regulations ac
par. 1 subsection a) to f), k) a I), Section 79 paiSee  cording to Section 363 par. 1 and one may not depar
tion 79a, Section 82, Section 83, Section 84a,i&@ect from them except for derogation in favour of an-em
85 par. 2 and 3, Section 86 par. 3, 88 par. 1 aiRk@ ployee (Section 2 par. 1 sentence two of the Labour
tion 90, Section 90a, Section 92 par. 1, 3 ancedtigh  Code). In this connection, it is necessary to reniat
93 par. 2 sentence two and par. 4, Section 94jdBectthis type of employment relationship is includedtte
96 par. 2 as well as Section 213 par. 1, Sectioh 2%0-called precarious labour relations in EC materials
par. 4 (as regards parental leave), Section 218 Jpar i.e. those with restricted employee protectioncam
and Section 222 par. 2 sentence one and par. # areparison with this situation, the fixadrm employment
accordance with the provisions of Section 363 fiar. relationship in our legal regulation cannot be a&ad
such provisions, which transpose the relevant ED-re a legal relationship with restricted employee prote
lations. In accordance with the provision of Sett®b as except for its limited term, this employmenatiein
par. 1 sentence two of the Labour Code, one may nghip is governed by the general regulation of the e
depart from these provisions except for derogation ployment relationship and the employee protect®n i
favour of the employee. In my opinion, this regiadat not restricted therein.
is compatible with the rules defined by the Direeti The legal regulation of the employment relationship
A certain problem may be the examination of thedssuor less working hours is fully harmonized too.don
whether the total weekly working hours laid down inrast to the characteristics in EC, this employmets
the Directive No. 93/104/EC means working hoursionship cannot be considered a “precarious” onti wi
including the overtime work in total i.e. a sum of all restricted employee protection as also in this ctse
possible work engagements of an individualr a limit  general regulation of the employment relationstpp a
of working hours with inclusion of the overtime or plies.
laid down for one employment relationship. A more Securing the objectives defined in the Counci Di
general conclusion is getting closer to the firse @f rective No. 91/533/EEC is reflected in the provisiof
the interpretations. The logics of this interprietaimay Section 37 of the Labour Code where the employer is
be seen also in the fact that the total limit offkvenr  bound by the obligation to notify employees in gt
gagement is not only to protect the employee awd prof their fundamental rights and obligations ensuimg
vide space for his rest but also in general prosjplece the employee from the concluded employment relation
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ship. The quoted provision is also one of thosekc In other cases, only one exception from the rule of
ing to Section 363 par. 1 and Section 2 par. leseet maximum wage is possible if the period of postingsl
two of the Labour Code (see above). Because masdt exceed one month (Article 3 par. 3 and 4 of the
essentials required by the quoted Directive araliysu Directive).
included in the arrangement of the employment-con |n our opinion, the scope of the exceptions as they
tract, specification of data required by the Dineztin  are formulated in the provision of Section 319 faof
awritten employment contract is considered fulfilhenthe current Labour Code is wider than acceptablthey
of the obligation to inform employees. In certaases examined Directiv¥. If we start from the presumption
when the relevant concept cannot be regulated by cahat the defined period of 30 days per calendar yea
tract, a reference to the relevant provision obleggu  represents the specification of the “works of srsatr
lation is sufficient to meet the obligation to pit& pe” the exception ensuing from the provision ofidle
information. Hence the legal regulation is fullyrha 3 par. 5 of the Directive would be used in this way
monized. Within this rule, however, it would not be possiblin
our opinion— to post an employee to perform “the first
assembly or the first installation of the goodyision

Posting of Employees to Perform Work of Article 3 par. 2 of the Directive) as the scopie
on the Territory of Another Member State  posting for this purposes is considerably shortethis
of European Union case (8 days). On the other hand, it is possible to

consider the question whether the scope of work30of

For the purposes of implementing the Council Didays per calendar year is a “work of small extéhtt.
rective No. 96/71/EC concerning the posting of vessk is however possible to deduce that the Czech legal
in the framework of the provision of services, newegulation did not make use of the possible exoepti
regulation of Section 319 (cf. Section 363 parfthe only from the rule of minimum wage according to the
Labour Code) was included into the Labour Code. Therovision of Article 3 par. 3 and 4 in the everattthe
regulation is thereby in principle harmonized. IStils  term of posting is not longer than one month in the
possible to express certain reservation as reghids course of one year (provision of Article 3 par. féitwe
regulation. According to Section 319 par. 2 of tlee  Directive). In consideration of the posting of anenth
bour Code, the rule of the minimum length of annudn the course of one year with an exception from th
leave and the rule of maximum wage shall not ajfply rule of minimum wage (not admitting the exception
the period of posting the employee to perform workom the rule of minimum paid leave), a questioises
within the framework of transnational provision ofonce again whether the diction used in the Czegalle
services in the Czech Republic does not exceedag d regulation in the provision of Section 319 par.f2he
in total per one calendar year. The said exceptimil current Labour Code is actually consistent with re
not be applicable if such employee is posted bgran quirements of the Directive. What is the difference
ployment agency. It is questionable whether theepxc between the work of small extent defined by 30 days
tion from application of the rule of the minimurmigh ~ per calendar year (an exception from the rule ofimi
of annual leave and the rule of maximum wage, whicfium wage and the minimum leave) and the posting for
the Czech legal regulation defined in uniform mannethe maximum of one month (only an exception from th
is fully compatible with requirements of the conuedt  rule of minimum wage)?

Directive. The fact is that the Directive specifigsssi The current regulation howevermuch like the le

ble exceptions in relation to various situationsl am gal regulation in the original Labour Codedoes not

various durations. The Directive allows an exceptioexpress the requirement of temporary basis of pgsti

from the rule of the minimum length of annual leavavhich is the characteristic sing of employee pastin

and the rule of maximum wage in two cases: within supranational provisions of services. In @ec

« the first one is represented by assemblies or fir§gnce with judgments of the European Court of desti
installations of the goods if they form a substinti (hereinafter referred to as “ECY)it is not admissible
part of the contract on the goods delivery and af@ restrict the duration or frequency of employestp
necessary to put the delivered goods into operati¢igd for supranational provision of services by agel
and if they are performed by experienced or specigestriction but the requirement of temporality slkiole
lized employees of the supplier undertaking and thexpressed.

time of posting does not exceed 8 days (Article 3 The negative definition of the scope of the Direeti

par. 2 of the Directive), application (provision of Article 1 par. 2 of tharBc-
« the other one is a small extent of works to b&ve) has not been reflected unfortunateljust like in

performed (Article 3 par. 5 of the Directive). Thethe original legal regulation.

criteria for assessment of works of small scope are

to be determined by the Member State that wants to

apply the said exception.
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Social Protection of Employees

The regulation of collective dismissals of emplayee
in Section 62 of the Labour Code is fully harmodize
with requirements ensuing from the relevant Dinexti
According to Section 363 par. 1, the provision etS
tion 62 is considered a provision transposing Egive
lations and it is impossible to depart from it puanst to
Section 2 par. 1 sentence two of the Labour Codksan

! These issues were addressed for example in the work

Gregorova, Z., Pracovni pravo a pravo socialnitbezgdeni
[Title in translation:Labour Law and Law of Social Secutijty
in Evropsky kontext vyvoje ¢eského prava po roce 2004, MU,
Brno 2006, p. 353 et seq.

2 These are the following Directives listed in theotgd
comment:

Council Directive 91/533/EEC of 14 October 1991 am
employer’s obligation to inform employees of thenditions
applicable to the contract or employment relatigmsh

the derogation is in favour of the employee. In oufouncil Directive 98/59/EC of 20 July 1998 on thppexi-

opinion, however, it follows from the nature of ghi
provision that one may not depart from it (Sectln
par. 1 sentence one of the Labour Code).

mation of the laws of the Member States relatingditective
redundancies,

Council Directive 99/70/EC of 28 June 1999 conaagnihe
framework agreement on fixedrm work concluded by

Social protection of employees upon transfers &ETUC, UNICE and CEEP,

undertakings, parts of undertakings, transfersctit/ia
ties or parts of activities is regulated both ia toncept
of the Transfer of Rights and Obligations from Labo
Relations in the provision of Section 338 et sdcthe
Labour Code and with reference to a special legglr
lation".

Employee protection in case of employer’'s iRsol
vency is safeguarded by the very legal regulatien i

Council Directive 97/81/EC of 15 December 1997 @ning
Framework Agreement on pditne work concluded by
UNICE, CEEP and the ETUC,

Council Directive 94/45/ES of 22 September 1994 tba

establishment of a European Works Council or aguore in

Communityscale undertakings and Commuepsétyale groups
of undertakings for the purposes of informing andstilting

employees,

Council Directive 97/74/EC of 15 December 1997 eging,

cluded in Act No. 118/2000 Coll., on Employee Peote t0 the United Kingdom of Great Britain and Northéreland,

tion upon Employer’'s Insolvency, as amended. T
legal regulation is fully harmonized.

Technical and Health Protection
of Employees

irective 94/45/EC on the establishment of a Euaope

orks Council or a procedure in Commundtyale undertak
ings and Communitgcale groups of undertakings for the
purposes of informing and consulting employees,

Council Directive 2006/109/EC of 20 November 20@&zt
ing Directive 94/45/EC on the establishment of adpean
Works Council or a procedure in Commurdtyale undertak
ing and Communitgcale groups of undertakings for the
purposes of informing and consulting employees;dagon of

EC Directives for the area of safety and health prgne accession of Bulgaria and Romania,

tection at work are reflected in a large numberegfu
lations, in particular implementing and technicaks,
the examination of which exceeds the scope of th
paper. The basic framework is included in partithe
provisions of Sections 101 to 108 of the Labour €od

Conclusion

In our opinion,one may conclude from the abeve
mentioned specific analyses that most issues reglila

Directive 2002/14/EC of the European Parliament ahthe
Council of 11 March 2002 establishing a generamn@ravork
fer informing and consulting employees in the Ewap
Community,

Article 13 of the Council Directive 2001/86/EC ofC&tober
2001 supplementing the Statute for a European coynpéth
regard to the involvement of employees,

Council Directive 2001/23/EC of 12 March 2001 ore th
approximation of the laws of the Member Statestirgdato
the safeguarding of employees’ rights in the exértansfers
of undertakings, businesses or parts of undertakargousi
nesses,

by the secondary law of EC and concerning perfornbirective 96/71/EC of the European Parliament andhe

ance of dependent work, the Czech legal reguldtion

the Labour Code is sufficiently harmonized. The-pre™

cise inclusion of the equal treatment principled #re
prohibited discrimination directly to the Labour d&o
still remains a great problem. The said insufficieims
even more serious due to the fact that the priacgbl

Council of 16 December 1996 concerning the postifig
orkers in the framework of the provision of seesi¢
Council Directive 96/34/EC of 3 June 1996 on trerfework
agreement on parental leave concluded by UNICE, C&id
the ETUC,

Directive 2003/88/EC of the European Parliament ahthe
Council of 4 November 2003 concerning certain aspet

equal treatment and prohibited discrimination reprene organisation of working time,

sents a fundamental principle of labour law.

" doc. JUDr. Zdeiika Gregorova, CSc., Faculty of Law, the
Masaryk University of Brno, the Czech Republic

Council Directive 94/33/EC of 22 June 1994 on thatextion
of young people at work,

Council Directive 91/383/EEC of 25 June 1991 sup@et
ing the measures to encourage improvements inafieéysand
health at work of workers with a fixedliration employment
relationship or a temporary employment relationship
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Council Directive 89/391/EEC of 12 June 1989 on ititeo-
duction of measures to encourage improvementseirsdfiety
and health of workers at work,

Council Directive 89/656/EEC of 30 November 1989tha
minimum health and safety requirements for thehysaork
ers of personal protective equipment at the wodeléhird
individual directive within the meaning of Articlé6 (1) of
Directive 89/391/EEC),

Council Directive 92/85/EEC of 19 November 1992 tbe
introduction of measures to encourage improvemanthe
safety and health at work of pregnant workers awodkers
who have recently given birth or are breastfeeditanth
individual Directive within the meaning of Articl&6(1) of
Directive 89/391/EEC),

Council Directive 75/117/EEC of 10 February 1975 the
approximation of the laws of the Member Statestirgato
the application of the principle of equal pay foemmand
women,

Council Directive 76/207/EEC of 9 February 1976 the
implementation of the principle of equal treatmémt men

2, Section 16 par. 2 and 3, Section 30 par. 2,i@e8% par. 1
to 4, Section 39 par. 2 to 6, the introductory viogdin
Section 41 par. 1 and in its subsections c), dam) g),
Section 47 consisting in the wording “where on teation of
maternity leave (in the case of a female employaepn
termination of parental leave (in the case of aeneathployee)
in the scope for which a female is entitled to takaternity
leave, such employee returns to work, the emplsfell
place this employee to his/her original job and kptace”,
Section 53 par. 1 consisting in the wording "thepkyer
may not give notice to his employee " and subsectp
Sections 62 to 64, Section 78 par. 1 subsectiorts 8) k)
and 1), Section 79 par. 1, Section 79a, Sections882 84a,
Section 85 par. 2 and 3, Section 86 par. 3, Se@®par. 1
and 2, Sections 90, 90a, Section 92 par. 1, 3 aSeetion 93
par. 2 sentence two and par. 4, Section 94, Seétopar. 2,
Sections 101, 102, Section 103 par. 1 subsectipts @), j)
and k) to the end of par. 1, par. 2 to 5, Sectida, Section
105 par. 1 consisting in the wording "if an indistinjury
occurs, the employer within whose undertaking ithjisry has
occurred shall investigate the causes and circumossaof the

and women as regards access to employment, voahtiofhjury, par. 3 subsection a), 4 and 7, Section p@6 1 to 4

training and promotion, and working conditions,
Directive 2002/73/EC of the European Parliament ahthe

subsections a), ¢), d), f) and g), Section 108 paB, 6 and 7,
Section 110 par. 1, Section 113 par. 4, Section @26 2,

Council of 23 September 2002 amending Council Divec Section 191 consisting in the wording "an emplogball

76/207/EEC on the implementation of the principfeequal

excuse the absence of an employee from work dariperiod

treatment for men and women as regards access ftoem of taking care for a sick child whose age is beldwears or

ment, vocational training and promotion, and wogkeondi
tions,

Directive 2006/54/EC of the European Parliament ahthe
Council of 5 July 2006 on the implementation of gimciple
of equal opportunities and equal treatment of mahwomen
in matters of employment and occupation,

Council Directive 2000/43/EC of 29 June 2000 impeting
the principle of equal treatment between persomspective
of racial or ethnic origin,

Council Directive 2000/78/EC of 27 November 200@aks
lishing a general framework for equal treatmenemploy
ment and occupation,

Directive 2002/15/EC of the European Parliament ahthe
Council of 11 March 2002 on the organization of warking
time of persons performing mobile road transpotivaes,
Council Directive 2005/47/EC of 18 July 2005 on tgree

taking care for another household member accorttingee
tion 115 of the Civil Code in the cases laid downSeection
25 of the Sickness Insurance Act or in Section 3% e Sick
ness Insurance Act and for a period of taking cdira child
younger than 10 years due to the reasons laid do®ection
25 of the Sickness Insurance Act or in Section f3%e Sick
ness Insurance Act or due to the reason that aataterson
who otherwise takes care of a child could not ke of this
child because this person underwent a medical exaimn or
treatment in a healthcare facility and this coutdt be ar
ranged outside the employee’s working hours”, 8estil195,
196, Section 197 par. 3 resting in the wording épgal leave
under subsection 1 is granted as of the day whehhd has
been taken into foster care until the day when ¢héd
reaches the age of three years. If a child has t#em into
foster care after the attainment of three yeaegefbut before
reaching the age of seven years, there shall beighe to

ment between the Community of European RailwaysRICE parental leave of 22 weeks. If a child has beemrtakto

and the European Transport Workers' Federation JEIr
certain aspects of the working conditions of mobearkers

foster care before it is three year old and patdetae of 22
weeks would expire after the child reaches thregsyef age,

engaged in interoperable crdssrder services in the railway parental leave shall be granted for 22 weeks dkeotlay of

sector,

Article 15 of the Council Directive 2003/72/EC o2 uly
2003 supplementing the Statute for a European Gatipe
Society with regard to the involvement of employees

% Bélina, M., Pichrt, J., Nad navrhem nového zékoniku prace

taking the child into foster care", Section 198.darto 3 as
regards parental leave, Section 199 par. 1, Se2i@npar. 2
subsection a), Section 213 par. 1, Section 217 pas re
gards parental leave, Section 218 par. 1, Sectghpar. 2
sentence one and par. 4, Section 229 par. 1 cmgsist the

[Title in translation:On the Draft of the New Labour Cdde Wording "vocational practice shall be considered vask

Pravni rozhledy No. 11/2005, p. 384.

4 Knapp, V., O pravu kogentnim a dispozitivnim (aéak

o pravu heterogennim a autonomnim) [Title in traitata
About Mandatory and Directory Law (and also abotetéd
rogeneous and Autonomous JaRravnik No. 1/1995, p. 1.

° The judgment of the Constitutional Court was putsis

performance for which an employee is entitled tvame or
salary”, Section 238 par. 2 and 3, Section 239{i@eR40
par. 1, Section 241 par. 1 and 2, 245, Sectiong2462 sen
tence one, Section 276 par. 1 sentence one an® gar5,
Section 277 consisting in the wording “the emplogéall
create at own costs the conditions, which will déaathe
employees’ representatives the proper exercis@ef func

under No. 116/2008 Coll., for details on the memid see tion”, Section 278 par. 1 to 3, par. 4 sentencesand three,

p. 1470, clause 199.
% Ibid.

Section 279 par. 1 subsections a), b), e) to h)pand3, Sec
tion 280 par. 1, Section 281 par. 5, Sections 28899, Sec

" The provision of Section 363 paragraph 1 of theduab tion 308 par. 1 as regards its introductory wordimgl sub

Code reads: “The provisions by which the transposivf the
EC law is implemented are: Sections 2 par. 6, 8ecté par.

288

section b), Section 309 par. 4 and 5, Section 36 4 con
sisting in the wording "the employer may not regdiom an



3/2008

employee the information in panticular of” and subsections a),
e, d), e), gh and h) and further in the wording “the above shall
not apply where there is a cause for it consisting in the nature
of work to be performed provided that the requirement is ade-
quate”, Section 319, Section 321 par. 3, Section 338 par. 2,
Section 339, Section 340 and Section 350 par. 2 (Section 2
par. | sentence four).”

* Judgment No. 116/2008 Coll,, p. 1471, clause 204,

* See the work specified in the note No. 1.

" The following Directives are concerned:

Council Directive 73/117/EEC of 10 February 1975 on the
approximation of the laws of the Member States relating to
the application of the principle of equal pay for men and
wome,

Council Dirgctive T0207EEC of 9 February 1976 on the
implementation of the principle of equal treatment for men
and women as regards access to employment, vocational
training and promotion, and working conditions.

"' For more details concerning the adoption of the Antidiscri-
mination Act see for example Dvorskd, O., Zdasada rovného
zachizeni, zikaz diskriminace a jejich uplatfiovani v pracoy-
nim privu, disertaéni prace [Title in translation: Principle of
Equal Trearmem, Prohibited  Discrimination  and  their
Application in Labour Law, Doctoral Thesis |, 2008 published
at http://is.muni.cz/thesis.

" The said manner would be easier also due to the fact that an
imporiant amendment of the Labour Code is under prepara-
tion.

Y For details see Gregorovi, 7., Nékieré promény pracoviiho
poméru na dobu uréitou [Title in translation: Certain Changes

of ihe Empfovment Relationship for Definite Period of Time |,
in shomik Pocta Antoninu Kandovi, Vvdavatelstvi a nakla-
datelstvi Ales Cenék, s.r.o., Plzen 2005, p. 288 et seq.

" The quoted provision determines that the provision on
minimum wage per calendar year and on minimum wage,
relevant guaranteed minimum wage and extra pay for over-
time work shall not apply if the term of posting an employee
to perform services in the Czech Republic does not exceed in
total the period of 30 days per calendar vear. This shall not
apply il the emploves is posted to perform work within trans-
national provision of services by an employment agency,

" The original wording of the Directive uses the term “the
amount of work to be done is not significani®.

" See Judgment in C-215M1 (Bruno Schnitzer), CELEX
6200110215, in which EC) stated: “Services according to the
Contract may cover services of wide nature, including those
provided on long-term basis, even for several vears if for
example the mentioned services are provided in connection
with construction of a large building... None of the provisions
of the Contract allows to generally determine the duration or
frequency, on the basis of which the provision of a service of
a certain type of services in another Member State cannot be
longer; such restriction cannot be considered a provision on
services according to the Contract...”

T For details see Gregorova, 7., Prevod podniku a prechod
priv a povinnosti # pracovnéprivnich vetahll v komunitarnim
a Ceském pracovnim pravu [Title in translation: Transfer of
Undertaking and Passage of Rights and Obligations from
Labour Relations in Community and Crech Labour Law],
Pravnik No. 10/2008 p.



