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Czech Republic.1 First, it is necessary to mention the 
United Nations Convention on the Rights of the Child 
which protects the natural right of the child to life, the 
right to know his/her parents (i.e. natural rights – hence 
his/her origin), the right to have their care, the right to 
keep his/her family relations (Articles 6, 7 and 8).2 
A wider framework of the given issue is provided by 
the Convention for the Protection of Human Rights and 
Fundamental Freedoms passed by the Council of Euro-
pe.3 The Convention, and in particular the case law of 
the European Court of Human Rights concerning the 
Article 8 protecting privacy and family life, creates 
room for a new, human-rights conception of family 
law.4 Also through the Charter of Fundamental Rights 
and Freedoms the Czech Republic avows the European 
tradition of commonly shared values of humanity and 
recognizes inviolability of natural rights of individuals 
and provides protection from an unauthorized in-
fringement of private and family life (Article 10, Sec-
tion 2).5 

After long years when the Communist doctrine (af-
ter 1948) propagated social relationships at the expense 
of natural rights of individuals the law in the Czech 
Republic is coming back to the philosophical founda-
tions on which the General Civil Code (hereinafter the 
ABGB)6 was built up7. That important code was drawn 
up on the principle of child’s origin. For its time it was 
a progressive piece of work when compared with the 
French Code Civil built up on the theory of recognition 
of the child by his/her parents (sic!). Many authors hold 
the view that it was undoubtedly due to the natural law 
school which had special significance for the origin of 
the ABGB, especially from the humanistic standpoint.8 
The natural law idea of one mother and one father of 
the child, which fully corresponds to natural laws,9 
should be respected especially today when the Czech 
family law is gaining a human rights dimension. Let us 
note that the draft of the new Civil Code respects many 
philosophical human rights values developing them 
generously, and not only in the second part dealing with 
family law. Nevertheless, there are some particulars 
which invoke an impression that the idea of discontinu-
ity with the preceding legal order has not been fully 
realized.10 

The above mentioned measures taken by the Czech 
Republic in the area of human rights show in general 
that the Czech Republic is determined to respect the 
European trends of the development of private law, or 
family law, one of which is undoubtedly the constitutio-
nalization, i.e. a process of a consistent protection of 
human rights and freedoms in all law-related situa-
tions.11, 12, 13 

Regarding the human rights dimension of family law 
and its constitutionalization the law literature often 
analyzes the issue of the child’s rights, which is linked 
with looking for a balance between biological, legal 
and social parenthoods, and also connected with insti-

tutes of foster care.14 Due to this all-European trend 
family rights in many countries undoubtedly gain a new 
dimension.15 We may only add that constitutional 
courts, or general courts, of many countries take these 
fundamental rights seriously.16 Family rights, despite 
being different in particulars, thus become very similar 
in their essence due to the human rights dimension.17 
The purpose of family rights cannot be anything else 
than protection of the weaker, harmony and balance. 
From the standpoint of legal philosophy family rights 
actually come closer to one another even if many skep-
tics see this issue differently.18 

What is the real situation of protection of natural 
rights of children in the Czech Republic?19 When exam-
ining closer the particulars of the given issue some 
paradoxical facts come up to the surface. The natural 
right of children to life, their right to know their origin 
and the right to have constant family ties established in 
the Convention on the Rights of the Child (cf. Articles 
6, 7 and 8) sometimes gets – because of the existing law 
– into a conflict with their parents’ rights established by 
law. Of course, according to the existing law the par-
ents do not have the so-called right to give up their 
child, i.e. to establish such a state when the child be-
comes the so-called legally free. However, it happens 
frequently that the legal state established by the law-
maker prevents the biological and social realities from 
getting in harmony with the legal state, or vice versa, 
regardless of the child’s interests and his/her biological 
parents being in harmony or not. The following lines 
are therefore devoted to a critical view of the existing 
legal regulation of determining and denying mother-
hood and parenthood in relation to the prepared re-
codification of the Civil Code and in the light of the 
decision practice of the European Court of Human 
Rights. 

2. Mater semper certa est! 

The ABGB unconditionally respected the principle 
of mater sempter certa est. Pursuant to the ABGB the 
identity of the mother was indubitable in the spirit of 
the above mentioned philosophical foundation. It was 
evidenced by the birth and the principle of the child’s 
origin was thus fully realized. By this important act the 
enlightened lawmaker reacted strongly and categori-
cally to the ominous practice established by the princi-
ples and previously effective regulations according to 
which a mother of an illegitimate child did not have 
a duty after the birth to disclose the name of the procre-
ator or her own name (sic!) when the child was recor-
ded in the record of births. Ratio legis of the court 
decrees consisted undoubtedly in the idea of preventing 
abortions and murders of newborns.20 But let us take 
the historical, political, social and religious contexts 
into account. 
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The ancient Roman law principle of mater simper 
certa est respecting the fact of birth is traditionally 
considered in the Czech environment as a basis for 
creating the status relationship mother – child even if it 
has been expressly introduced into the modern legal 
order only recently by the so-called Great Amendment 
to the Act on Family (cf. Act No 91/1998, Coll.).21 The 
principle was respected even when assisted reproduc-
tion with the help of egg donation appeared due to the 
development of reproduction medicine and when the 
biological, or genetic, reality was not in harmony with 
the legal state. We may only add that despite the law-
maker’s saying nothing for a long time there was an 
obstacle to the development of the so-called surrogate 
motherhood on a commercial basis in the form of con-
clusions of an ethical commission from the 1980s. By 
this rights of the woman who gave birth to the child 
were strengthened and with that also predictability and 
certainty. Nevertheless, rights of the mother need not be 
and frequently are not identical with rights of the child. 
Especially today, when a big emphasis is laid on pro-
tection of natural rights of the child it is necessary to 
look for answers to the following questions: (a) is the 
regulation according to the existing law in harmony 
with the right of the child to know his/her origin and (b) 
has the child of the early 2000s the right to know he/she 
was conceived by the method of assisted reproduction 
and that his/her legal mother is not his/her biological 
mother?22 According to the designed law it would be 
desirable to regulate the issue of motherhood more 
precisely and to give protection to the natural right of 
the child to know his/her origin, but not at the expense 
of the status situation.23 An inspiration might be the 
German constitution pursuant to which a child may take 
steps to find out his/her genetic origin, which will not 
influence his/her status, though.24 

As for the principal negative elements of the Czech 
legal order concerning motherhood it is necessary to 
point out an Act pursuant to which the mother has 
a right to hide her identity in connection with birth.25 
The Act was adopted on the initiative of members of 
parliament in 2004 without going through the standard 
legislative process. This piece of legislation did not 
change the Act on Family, which expressly establishes 
the principle of mater semper certa est, but amended 
without any conception the Act on People’s Health, the 
Act on Records of Births, Name and Surname and the 
Act on the Public Health Insurance. Therefore experts 
came to the conclusion that the child, whose mother 
wants her personal data not to be revealed at the birth, 
has a mother but only does not know her identity; 
he/she may then demand that “an envelope with mo-
ther’s personal data” should be opened, for example in 
the procedure about determining parenthood (cf. Sec-
tion 80, Sub-Paragraphs a/o, Rules of Procedure).26 We 
may only criticize the meaning of haphazard and non-
conceptual private bills27 creating a completely unsatis-

factory state undermining pro-family behavior, disrup-
ting the legal consciousness and, last but not least, ne-
gating the traditional centuries-old conceptions of en-
lightened philosophers. 

Moreover, both experts and the general public toler-
ate the abandoning of unwanted babies in the so-called 
baby-boxes with a reference to idealistic concepts aim-
ing at preventing murders of newborns and thus return 
to the past.28 We may only add that in such cases the 
child cannot be denied the right to bring a status action 
for determining motherhood if he/she has knowledge of 
who is his/her mother (cf. Section 80, Sub-Paragraphs 
c/o, Rules of Procedure). A lot of criticism has been 
provoked by that as well as by other sensitive issues 
that may be approached differently.29 According to the 
designed law this problem should be solved satisfacto-
rily. 

3. Pater semper incertus? 

The Czech legal regulation of parenthood is estab-
lished on traditional legal ideas which are based merely 
on likelihood. Anyway, in the ancient Rome the princi-
ple of “pater incertus” was applied, too. 

Is it proper to stick to the tradition with roots in the 
ABGB? Has the modern legislature reacted sufficiently 
to the development in the area of science, in particular 
genetics? No. The legal regulation of parenthood has 
been left in constraints of ideas that originated at the 
time when it was not possible to determine the father 
with certainty. The above mentioned 1998 Great 
Amendment to the Act on Family did not pay much 
attention to this issue. In the opinion of many it made it 
even more complicated.30 However, the current theory 
and practice do not deal very often with questions of 
whether sticking to this strict law based on traditions 
protects parenthood, whether it is the legal or biological 
one. Even less frequently – which is alarming – we ask 
a question whether by sticking to the old conception the 
child’s rights and legally protected interests are not 
infringed, too, in particular the natural right of the child 
to know his/her origin. However, it should be admitted 
that the Czech regulation of parenthood does not defy 
the conception of older European regulations. These 
regulations establishing the legal presumption of par-
enthood were made, though, in the days when legiti-
macy of the child was highly valued and when methods 
of assisted reproduction and paternity tests were still in 
their infancy. The child’s rights as well as human rights 
in general were virtually non-existent. 

In the course of time the Czechoslovak, or Czech, 
lawmakers only made partial changes in the legal 
regulation of parenthood dating back to the early 1960s 
(cf. Act No 94/1963 Coll. on Family, hereinafter AF). 
The Act on Family was amended only very little in 
connection with adopting the possibility of artificial 
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fertilization (cf. Act No 132/1982 Coll.). The regulation 
established in Section 58, Paragraph 2, AF, has been 
criticized many times, especially for its brevity.31 Other 
changes were brought about by the year 1998. Follow-
ing the decision practice of the European Court of Hu-
man Rights concerning the Article 8, Convention for the 
Protection of Human Rights and Fundamental Free-
doms, in the case of Keegan vs. Ireland,32 the above 
mentioned Great Amendment introduced provisions 
aiming at strengthening the status of the man who 
thought himself to be the child’s father, even against the 
will of the mother who had given consent to the adop-
tion of the child in the given thing. The provision of 
Section 54, Paragraph 1, AF, was added to by the active 
legitimacy of the alleged father to bring an action for 
determining fatherhood. This strengthened the child’s 
right to know his/her origin and natural family. Never-
theless, the third presumption keeps to be based on 
sexual intercourse at the time at issue (cf. Section 54, 
Paragraph 2, AF) even if it would be better to consider 
the fact of genetic relationship in connection with the 
social reality as the basis for a court ruling about de-
termining fatherhood. Such a conception would cer-
tainly correspond more to the Strasbourg decision prac-
tice concerning the Article 8, Convention for the Pro-
tection of Human Rights and Fundamental Freedoms, 
giving protection to privacy and family life. 

The above mentioned Amendment to the Act on 
Family further established the possibility to consider 
fatherhood of the mother’s husband as excluded on the 
basis of the agreeing declaration of the child’s mother, 
her husband and the man who thinks himself to be the 
child’s father (cf. Section 58, Paragraph 1, AF). The 
wording of the Act provoked a negative reaction from 
the part of the experts even if the intention of the draft-
ers had been undoubtedly praiseworthy.33 The prevail-
ing interpretation is that such a declaration, which may 
only be made by the persons mentioned in the Act dur-
ing the procedure about denying fatherhood, may only 
function as evidence that the fatherhood of the mother’s 
husband is excluded but not as an agreeing declaration 
of the parents about determining fatherhood.34 The re-
gulation with its contradictory interpretation and appli-
cation does not make the situation easier for anyone. 
The child’s right to know his/her origin as soon as 
possible is not fully respected by this approach. 

The above mentioned Amendment also substituted 
the wording “the interest of the society” with “the inte-
rest of the child” in Section 62, which is interpreted by 
the Supreme Public Prosecutor’s Office “traditionally” 
in the spirit of the General direction of the Supreme 
Public Prosecutor’s Office No 6/2003 on the procedure 
of public prosecutors in examining prerequisites of an 
action pursuant to Section 62 or 62a, Act No 94/1993 
Coll. on family as amended by Act No 91/1998 Coll., 
even if the development in the area of human rights 
should be respected. A new provision of Section 62a 

was also introduced into the Act on Family giving rise 
to interpretation and application problems since the 
very beginning. According to the existing law it is es-
tablished that the Supreme Public Prosecutor may bring 
an action for denying fatherhood of the man whose 
fatherhood was determined according to the second 
presumption by the agreeing declaration of the parents 
even before the expiry of the six-month preclusive pe-
riods of the parents established by the law if the de-
termined man cannot be the child’s father and if it is in 
the apparent interest of the child and in harmony with 
provisions guaranteeing fundamental human rights. 

A partial conclusion in this issue could undoubtedly 
be the statement that within the above mentioned 
Amendment to the Act on Family no conceptual change 
of the Act on Family occurred, in particular concerning 
the establishment of the child’s right to deny fatherhood 
of the recorded father, the prolonging of the so-called 
denying periods for the child’s parents written in the 
record of births, the excluding of the Supreme Public 
Prosecutor’s Office from private law matters and a new 
attitude to fatherhood in general (taking DNA tests into 
consideration). No attention was paid to defects of will 
manifestation in connection with the establishing of the 
second presumption, in particular an error, despite the 
fact that in a number of works experts criticized these 
defects resulting from the removal of family law rela-
tionships from the Civil Code.35 

The legislative development in the area of paterni-
ties was finished last year by the establishment of the 
so-called first and half presumption which reacted to 
a high number of children born outside wedlock and 
which was for the benefit of a man who gave his con-
sent to an artificial insemination of his partner. Never-
theless, this novelty gives rise to interpretation and 
application problems, too.36 

It is possible to give a considerably large list of pro-
blematic provisions as an answer to the question what 
prevents establishing, preserving and protecting har-
mony in status among the closest family members and 
what impedes a wider protection of the child’s right to 
know his/her origin.37 

The point is that the lawmaker has: 

a) not expressly established the child’s right to deny 
fatherhood of his/her father written in the record of 
births in accordance with the right to know his/her 
origin guaranteed by the Convention on the Rights 
of the Child, 

b) not revised considerably short preclusive periods 
for the parents written in the record of births for 
denying fatherhood established on the basis of the 
first and second presumption, 

c) not dealt with quite an unsystematic and rarely ap-
plied right of the Supreme Public Prosecutor’s 
Office to deny fatherhood established on the basis 
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of the first and second presumptions in the cases 
when preclusive periods for denying fatherhood 
expired for the parents written in the record of 
births, 

d) not taken into consideration how easy it is to use 
DNA tests in connection with rulings about deter-
mining fatherhood on the basis of the third pre-
sumption which were made by courts on the basis 
of the sued men’s “failing to bear” the burden of 
proof in procedures at a time when DNA tests were 
not available and which established the problem of 
res iudicata, 

e) not taken into consideration the possibility of artifi -
cial insemination of the wife after the husband’s 
death, 

f) not reacted satisfactorily to the increase of the 
number of unmarried relationships and children 
born out of wedlock due to assisted reproduction, 
and not guaranteed stabilization of their status, 

g) not dealt with the possibility of the so-called pas-
sive legitimacy of more men who could be fathers 
of the child, 

h) not expressly enabled denying and determining fa-
therhood within one procedure in the situation 
when the so-called written state in the record of 
births does not correspond with the biological one 
and there is a will to solve the problem within the 
shortest time as possible after the birth of the child, 

i) not regulated the issue of will manifestations in es-
tablishing the second presumption and in particular 
the so-called simulated fatherhood, 

j) not reviewed the conception of three presumptions, 
in particular the third one which is based on sexual 
intercourse at the time at issue, i.e. on probability, 
even if it could be based on a DNA analysis, i.e. on 
high probability bordering with certainty, 

and thus not fulfilled his duty to protect natural 
rights of the child to know his/her parents and to 
achieve an equilibrium among biological, social and 
legal parenthoods. 

We hold the view that this issue must be considered 
in the spirit of its human rights dimension, especially in 
accordance with the decision practice of the European 
Court of Human Rights concerning the Article 8, Con-
vention for the Protection of Human Rights and Fun-
damental Freedoms. This approach does not apply only 
to an interpretation and application of the existing legal 
regulation but also to considerations about the designed 
law, in particular the Civil Code under preparation 
whose second part should include a family law regula-
tion. 

First of all it is necessary to emphasize that the child 
has the right to know his/her origin according to the 
Convention on the Rights of the Child (cf. Article 7, 
Paragraph 1). He/she has the right to know his/her par-
ents. This natural right of the child, which is only pro-

tected by the Convention, should be a priority in any 
activity of the state – whether it may be the legislative, 
judicial or executive one. It is not decisive whether 
these rights are executed by the child himself/herself or 
by his/her parents. It is always the child and consistent 
protection of his/her natural rights what matters. It is 
not decisive on which presumption the fatherhood is 
determined. We believe that the existing law, under 
which the child is not actively legitimated to denying 
fatherhood of his/her father, is in conflict with the 
child’s natural right to know his/her origin. In connec-
tion with fulfilling the child’s rights there is a question 
whether the child should be given the right to deny 
fatherhood of his/her father only in the case of the first 
and second presumptions, or whether the right to bring 
a suit for denying fatherhood should be extended to 
those cases when the paternity issue has been decided 
by the court according to the third presumption, how-
ever, in the situation when a DNA test as evidence has 
not been carried out. We are aware of the fact of rei 
iudicata, but in accordance with the decision practice of 
the European Court of Human Rights in the case Paulík 
vs. Slovakia we may only agree with the conclusion that 
“a lack of a procedure by which it would be possible to 
bring in balance the legal state and the biological real-
ity in denying fatherhood is in the given case in conflict 
with interests of the persons involved and, in fact, is not 
beneficial for anyone.” 38 

The extent of this paper does not allow a deeper 
analysis of the problems touched upon in the above 
mentioned overview of issues according to the designed 
law. 

Nevertheless, let us pay attention to the issue of re-
assessing the conception of presumptions of fatherhood 
in favor of a certainty based on DNA. As mentioned 
above, the construction of presumptions of fatherhood 
is based on such a state of knowledge when it was not 
possible to determine positively the child’s father. The 
question remains whether it is necessary and reasonable 
to follow such a conception according to the designed 
law. Unfortunately, the draft of the new Civil Code does 
not know an alternative in this matter. Inspiration for 
considerations according to the designed law may found 
in the work Model Family Code39 which sets up the so-
called intentional parentage, thus replacing the system 
of presumptions that is a product of its time according 
to the author.40 However, if the determination of father-
hood was not made on the basis of the autonomy will of 
the child’s parents it is necessary to guarantee the 
child’s rights by the dictum “The child’s father is the 
man determined by the court as a genetic parent”. In 
our opinion, this would provide a better protection for 
the rights of the alleged father as well as the natural 
rights of the child. Nevertheless, we are aware of the 
problem which may be provoked by strictly preferring 
the biological parenthood to the social one. 



Legal studies and practice journal research revue  

280 

As for other problems that the draft of the new Civil 
Code omits or deals with insufficiently, we may say 
that the draft of the new Civil Code unfortunately sticks 
to continuity – it continues to involve the Supreme Pub-
lic Prosecutor in private law paternity matters leaving 
the periods set for denying fatherhood untouched, i.e. 
for six months only. 

4. Conclusion 

We hold the view that the whole matter has to be 
considered in a complex manner, in the spirit of its 
human rights dimension.41 Finally, we may add that the 
amended or completely new legal regulation should 
strengthen the natural right of the child to know his/her 
origin in connection with the principle of mater semper 
certa est and to replace the principle of pater incertus 
with the principle of pater semper certus est as it is 
already possible with the available technology at the 
beginning of the 21st century. This would undoubtedly 
provide protection not only to parents’ rights but in 
particular to natural rights of the child.42 
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