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Tention between legal, biological and social parentage in the light

of the best interest of the child

Zdenka Kralickova

1. Introduction

The aim of the paper is to discuss the question

whether the natural right of the child o know his'her

origin, parents, siblings and relatives, is respected in the

Czech Republic according ro the existing as well as the
designed law.

The Czech Republic is a signatory of a number of
international human righis conventions that are directly
applicable pursuant to Article 10, the Constitution of the
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Czech Republit First, it is necessary to mentidghe tutes of foster car¥. Due to this alEuropean trend
United Nations Convention on the Rights of the €hilfamily rights in many countries undoubtedly gaineav
which protects the natural right of the child tfe)ithe dimension> We may only add that constitutional
right to know his/her parents (i.e. natural rightsence courts, or general courts, of many countries télese
his/her origin), the right to have their care, tight to  fundamental rights seriousty. Family rights, despite
keep his/her family relations (Articles 6, 7 and?8) being different in particulars, thus become vsirpilar
A wider framework of the given issue is provided byn their essencelue to the human rights dimensiBn.
the Convention for the Protection of Human Rights andhe purpose of family rights cannot be anythingeels
Fundamental Freedonsassed by the Council of Euro than protection of the weaker, harmony and balance.
pe? The Convention, and in particultire case law of From the standpoint of legal philosophy family igh
the European Court of Human Rightsncerningthe actually come closer to one another even if mamp-sk
Article 8 protecting privacy and family lifecreates tics see this issue different!§.
room for a new, humarghts conception of family  what is thereal situation of protection of natural
law.* Also throughthe Charter of Fundamental Rights rights of children in the Czech Repubfitwhen exam
and Freedomshe Czech Republic avowtse European ining closer theparticulars of the given issue some
tradition of commonly shared values of humarityd paradoxicalfacts come up to the surfacehe natural
recognizes inviolability of natural rights of indiuals  right of children to life, their right to know thredrigin
and providesprotection from an unauthorized -in and the right to have constafamily tiesestablished in
fringement of private and family lifeArticle 10, See  the Convention on the Rights of the Chilf. Articles
tion 2)° 6, 7 and 8) sometimes getbecause of the existing law
After long years when the Communist doctrine (af— into aconflict with their parents’ rightsestablished by
ter 1948) propagated social relationships at thpeese law. Of courseaccording to the existing lawhe par
of natural rights of individuals the law in the @€ke ents do not have the -walled right to give up their
Republicis coming back to the philosophical fourda child, i.e. to establish such a state when the child be
tions on which theGeneral Civil Codghereinaftethe comes the sealled legally free However, it happens
ABGB® was built up. That important code was drawnfrequently that the legal state established by lave
up onthe principle of child’s originFor its time it was maker prevents the biological and social realifiesn
a progressive piece of work when compared with thgetting in harmony with the legal state, or vicesae
FrenchCode Civilbuilt up on the theory of recognition regardless of the child’s interests and his/helogical
of the child by his/her parents (sic!). Many authbold parents being in harmony or not. The following $§ne
the view that it was undoubtedly due to the natlaal are therefore devoted tocaitical view of the existing
school which had special significance for the arigf legal regulationof determining and denying mother
the ABGB especially from the humanistic standpdint.hood and parenthood in relation to the prepaeed
The natural law idea of one mother and one fattier codification of the Civil Code and in the light of the
the child, which fully corresponds to natural lalvs,decision practice of the European Court of Human
should be respected especially today whenGhech Rights
family law is gaining a human rights dimensidmet us
note thathe draft of the new Civil Cod®spects many
philosophical human rights valuedeveloping them 2. Mater Lmper certa est!
generously, and not only in the second part dealiitig
family law. Nevertheless, there are somarticulars
which invoke an impression that the idea of distanat
ity with lghe preceding legal order has not beetyful jjentity of the mother was indubitable in the spaf
realized. the above mentioned philosophical foundation. Iswa
The above mentioned measures taken by the Czeslidenced by the birth and tipeinciple of the child’s
Republic in the area of human rights shwgeneral  origin was thus fully realized. By this important act the
that the Czech Republic is determined to respeet tlnlightened lawmaker reacted strongly and categori
European trends of the development of private @w, cally to the ominous practice established by thiecpr
famlly law, one of which is undoubtedly the constitdtio p|es and previous|y effective regu|ati0ns accordiog
nalization, i.e. a process of a consistent pratectf \which a mother of an illegitimate child did not leav
human rights and freedoms in all kelated situa aduty after the birth to disclose the name of thecpe
tions.t 12 12 ator or her own name (sic!) when the child was recor
Regarding thénhuman rights dimension of family law ded in the record of birthRatio legisof the court
and its constitutionalizationthe law literature often decrees consisted undoubtedly in the idea of ptexgen
analyzes the issue of tiohild’s rights which is linked abortions and murders of newbofsBut let us take
with looking for a balance between biological, legalthe historical, political, social and religious ¢exts
and social parenthoodsnd also connected with insti into account.

The ABGB unconditionally respected the principle
of mater sempter certa edPursuant to the ABGB the
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The ancient Roman law principle ofater simper factory state undermining pifamily behavior, disrup
certa estrespecting the fact of birth igaditionally ting the legal consciousness and, last but not,leas
considered in the Czech environment as a basis fgating the traditional centuriedd conceptions of en
creating thestatus relationship motherchild even if it  lightened philosophers.
has been expressly introduced into the modern legal Moreover, both experts and the general public toler
order only recently by the stalled Great Amendment ate the abandoning of unwanted babies in theatled
to the Act on Family (cf. Act No 91/1998, Coff)The  pabyboxes with a reference to idealistic concepts-aim
principle was respected even when assisted reprodifg at preventing murders of newborns and thusrmetu
tion with the help of egg donation appeared duthéo to the past® We may only add that in such cases the
development of reproduction medicine and when thehild cannot be denied the right to bringtatus action
biological, or genetic, reality was not in harmonith  for determining motherhooil he/she has knowledge of
the legal state. We may only add that despite dae | who is his/her mother (cf. Section 80, SR@ragraphs
maker’s saying nothing for a long time there was ag/o, Rules of Procedure). A lot of criticism hasehe
obstacle to the development of thecsdled surrogate provoked by that as well as by other sensitivedssu
motherhood on a commercial basis in the form of cothat may be approached differentlyAccording to the

clusions of an ethical commission from the 1980¢. Bdesigned law this problem should be solved satisfac
this rights of the woman who gave birth to the ahil rjly,

were strengthened and with that also predictabaliiy
certainty. Nevertheless, rights of the mother nestche
and frequently are not identical with rights of ¢teld. 3. Pater semper incertus?
Especially today, when a big emphasis is laid am pr
tection of natural rights of the child it is necagsto The Czech legal regulation of parenthood is estab
look for answers to the following questions: (ajtlie lished ontraditional legal ideas which are based merely
regulation according to the existing law in harmonwn likelihood Anyway, in the ancient Rome the princi
with the right of the child to know his/her origamd (b) ple of “pater incertus” was applied, too.
has the child of the early 2000s the right to krimAshe Is it proper to stick to the tradition with roots the
was conceived by the method of assisted reproductid\BGB? Has the modern legislature reacted sufficiently
and that his/her legal mother is not his/her bimay to the development in the area of science, in @asi
mother?? According to the designed lait would be genetics? No. The legal regulation of parenthoosl ha
desirable to regulate the issue of motherhood mogRen left in constraints of ideas that originatédhe
precisely and to give protection to the naturahtigf time when it was not possible to determine thedath
the child to know his/her origin, but not at theperse with certainty. The above mentioned 1998 Great
of the status situatiofi. An inspiration might be the Amendment to the Act on Family did not pay much
German constitution pursuant to which a child neet  attention to this issue. In the opinion of mangnide it
stepsto find out his/her genetic origirwhich will not  even more complicatel.However, the current theory
influence his/her status, though. and practice do not deal very often with questiohs
As for the principal negative elements of the Czectvhether sticking to this strict law based on triadis
legal order concerning motherhood it is necessary protects parenthoqdvhether it is the legal or biological
point out an Act pursuant to whicthe mother has one. Even less frequentlywhich is alarming- we ask
aright to hide her identity in connection with B a question whether by sticking to the old concerpiiie
The Act was adopted on the initiative of members afhild’s rights and legally protected interests anet
parliament in 2004 without going through the stadda infringed, too, in particular the natural right of the child
legislative process. This piece of legislation didt to know his/her origin. However, it should be adedt
change the Act on Family, which expressly establish that the Czech regulation of parenthood does nfyt de
the principle ofmater semper certa esbut amended the conception of older European regulations. These
without any conception the Act on People’s Hedttle, regulations establishing the legal presumption af p
Act on Records of Births, Name and Surname and tlemthood were made, though, in the days when {egiti
Act on the Public Health Insurance. Therefes@erts macy of the child was highly valued and when meshod
came to the conclusiothat the child, whose mother of assisted reproduction and paternity tests wiltérs
wants her personal data not to be revealed atitig b their infancy. The child’s rights as well as humayhts
has a mother but only does not know her identityn general were virtually neaxistent.

he/she may then demand that “an envelope with mo |n the course of time the Czechoslovak, or Czech,
ther’s personal data” should be opened, for exammple |awmakers only madeartial changesin the legal
the procedure about determining parenthood (cf- Segegulation of parenthood dating back to the ea8i§Qs
tion 80, SubParagraphs a/o, Rules of Proceddfa)e (cf. Act No 94/1963 Coll. on Family, hereinafter AF
may only criticize the meaning of haphazard and-norrhe Act on Family was amended only very little in
conceptual private bilfS creating a completely unsatis connection with adopting the possibility of artiéit
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fertilization (cf. Act No 132/1982 Coll.). The relgtion was also introduced into the Act on Family giviriger
established in Section 58, Paragraph 2, AF, has bet® interpretation and application problems since th
criticized many times, especially for its brevityOther very beginning. According to the existing law itds
changes were brought about by the year 1998. Fellotablished that the Supreme Public Prosecutor migyg br
ing the decision practice of tleuropean Court of Hu an action for denying fatherhood of the man whose
man Rightsoncerning the Article 8 onvention for the fatherhood was determined according to the second
Protection of Human Rights and Fundamental Freepresumption by the agreeing declaration of the rgare
doms in the case oKeegan vs. Ireland the above even before the expiry of the simonth preclusive pe
mentioned Great Amendment introduced provisionsods of the parents established by the law if dee
aiming at strengthening the status of the man wheermined man cannot be the child’'s father and i in
thought himself to be the child’s father, even agathe the apparent interest of the child and in harmoiith w
will of the motherwho had given consent to the adopprovisions guaranteeing fundamental human rights.
tion of the child in the given thing. The provisiarf A partial conclusiorin this issue could undoubtedly
Section 54, Paragraph 1, AF, was added to by ttieeac pe the statement that within the above mentioned
legitimacy of the alleged father to bring an action  Amendment to the Act on Famityo conceptual change
determining fatherhood. Thistrengthened the child’s of the Act on Family occurredn particular concerning
right to know his/her origin and natural familjlever  the establishment of the child’s right to deny éaktood
theless,the third presumption keeps to be based opf the recorded fathetthe prolonging of the soalled
sexual intercourse at the time at issi@é Section 54, denying periodsor the child’s parents written in the
Paragraph 2, AF) even if it would be better to ad&1s record of birthsthe excluding of the Supreme Public
the fact of genetic relationship in connection wile  prosecutor’s Officdrom private law matters aranew
social reality as the basis for a court ruling attale  attitude to fatherhooih general (taking DNA tests into
termining fatherhood Such a conception would eer consideration). No attention was paiddefects of will
tainly correspond more tihe Strasbourg decision prac manifestatiorin connection with the establishing of the
tice concerning the Article 8, Convention for theP second presumption, in particulan error, despite the
tection of Human Rights and Fundamental Freedomgact that in a number of works experts criticizéese

giving protection to privacy and family life. defects resulting from the removal of family laware
The above mentioned Amendment to the Act otionships from the Civil Cod®&.
Family further established the possibility to calesi The legislative development in the area of paterni

fatherhood of the mother’s husband as excludechen tties was finished last year by the establishmerthef

basis of the agreeing declaration of the child’'dhen  so-called first and half presumptiowhich reacted to
her husband and the man who thinks himself to be tly high number of children born outside wedlock and
child’s father (cf. Section 58, Paragraph 1, AFheT which was for the benefit of a man who gave his-con
wording of the Act provoked a negative reactiomfro sent to an artificial insemination of his partniever
the part of the experts even if the intention @& thaft  theless, this novelty gives rise to interpretatiamnd
ers had been undoubtedly praiseworthfhe prevail application problems, to8.

ing interpretation is that such a declaration, Wwhicay It is possible to give a considerably lafig of pro-

only be made by the persons mentioned in the Act dyyematic provisionsis an answer to the questiahat
ing the procedure about denying fatherhood, may onfyeyents establishing, preserving and protecting- ha
function as evidence that the fatherhood of theherts mony in status among the closest family members and

husband is excluded but not as an agreeing deiolarat,,, ¢ impedes a wider protection of the child’s tigh
of the parents about determining fatherhdb@ihe re 0w his/her origit?”

gulation with its contradictory interpretation aafpl-

cation does not make the situation easier for agyonryq point is that the lawmaker has:

The child’s right to know his/her origin as soon as

possible is not fully respected by this approach. a) not expressly established the child’s right to deny

) ] fatherhood of his/her father written in the recofd
The above mentioned Amendment also substituted s in accordance with the right to know his/her

the wording‘the interest of the societyith “the inte- origin guaranteed by the Convention on the Rights
rest of the child”in Section 62, which is interpreted by ¢ the Child,

the Supreme Public Prosecutor’'s Office “traditidyial
in the spirit of the General direction of the Supee
Public Prosecutor’'s Office No 6/2003 on the procedu
of public prosecutors in examining prerequisitesanf
action pursuant to Section 62 or 62a, Act No 943199 ) ) )
Coll. on family as amended by Act No 91/1998 Coll.,C) Nnot dealt with quite an unsystematic and rarely ap
even if the development in the area of human rights Plied right of the Supreme Public Prosecutor's
should be respected. A new provision of Section 62a Office to deny fatherhood established on the basis

b) not revised considerably short preclusive periods
for the parents written in the record of births for
denying fatherhood established on the basis of the
first and second presumption,
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of the first and second presumptions in the caseéscted by the Convention, should berority in any
when preclusive periods for denying fatherhoodctivity of the state- whether it may be the legislative,
expired for the parents written in the record ofudicial or executive one. It is not decisive whath
births, these rights are executed by the child himselffiess

d) not taken into consideration how easy it is to usey his/her parentst is always the child and consistent
DNA tests in connection with rulings about deterprotection of his/her natural rights what mattets is
mining fatherhood on the basis of the third -prenot decisive on which presumption the fatherhood is
sumption which were made by courts on the basfetermined. We believe that the existing law, under
of the sued men’s “failing to bear” the burden ofvhich the child is not actively legitimated to déemy
proof in procedures at a time when DNA tests Wer@therhOOd of his/her father, is in conflict witlhet

not available and which established the problem @hild’s natural right to know his/her origin. In moec
res iudicata tion with fulfilling the child’s rights there is guestion

e) not taken into consideration the possibility offart Whether the child should be given the right to deny
cial insemination of the wife after the husbanddatherhood of his/her father only in the case ef finst
and second presumptions, or whether the right itoybr
death, it for denying fatherhood should b tended t
. . . a suit for denying fatherhood shou e extended to
f) not reacted satisfactorily to the increase of th 0Se Cases w}tlwer? the paternity issue has beenedecid
number of unmarried relationships and children . : .
: . by the court according to the third presumptiorywho
born out of wedlock due to assisted reproduction : o )
L . éver, in the situation when a DNA test as evidemae
and not guaranteed stabilization of their status, . )
) T not been carried out. We are aware of the facteof
g) not dealt with the possibility of the smlled pas  jgicata but in accordance with the decision practice of
sive Ieg|t_|macy of more men who could be fatherg,, European Court of Human Riglitsthe caséaulik
of the child, _ o vs. Slovakiave may only agree with the conclusion that
h) not expressly enabled denying and determining faa |ack of a procedure by which it would be possiti
therhood within one procedure in the situatiorbring in balance the legal state and the biologicedl
when the sealled written state in the record ofjty in denying fatherhood is in the given caseanttict
births does not correspond with the biological ongiith interests of the persons involved and, in,fachot
and there is a will to solve the problem within theseneficial for anyone.*®
shortest time as possible after the birth of tHich The extent of this paper does not allow a deeper

i) not regulated the issue of will manifestations $h e analysis of the problems touched upon in the above

tablishing the second presumption and in particulahentioned overview of issuescording to the designed
the secalled simulated fatherhood, law.

J) not reviewed the conception of three presumptions, Nevertheless, let us pay attention to the issfue-
in particular the third one which is based on séxugssessing the conception of presumptions of fattoeth
intercourse at the time at issue, i.e. on probgbili in favor of a certainty based on DNAs mentioned
even if it could be based on a DNA analysis, ire. 0ahove, the construction of presumptions of fathedho
high probability bordering with certainty, is based on such a state of knowledge when it was n
and thus not fulfilled his duty to protect naturalpossible to determine positively the child’s fath€he
rights of the child to know his/her parents and tauestion remains whether it is necessary and rea$on
achieve an equilibrium among biological, social ando follow such a conceptioaccording to the designed
legal parenthoods. law. Unfortunately, the draft of the new Civil Code does
We hold the view that this issue must be considerdtpt know an alternativén this matter. Inspiration for
in the spirit of its human rights dimensjagspeciallyin ~ considerations according to the designed law magdo
accordance with the decision practice of the Eupe in the workModel Family Cod& which sets up the so
Court of Human Rightsoncerning the Article 8Con  calledintentional parentagethus replacing the system
vention for the Protection of Human Rights and +unof presumptions that is a product of its time adotwg
damental Freedomd.his approach does not app|y 0n|yt0 the authof® However, if the determination of father
to an interpretation and application of the exigtiegal hood was not made on the basis of the autonomyoill
regulation but also to considerations about thégdesl the child’s parents it is necessary to guarantee th
law, in particular the Civil Code under preparatiorehild’s rights by the dictunfThe child’s father is the
whose second part should include a family law r@gul man determined by the court as a genetic pareht”
tion. our opinion, this would provide a better protection
First of all it is necessary to emphasize thatcthid ~ the rights of the alleged father as well as theunadt
has the right to know his/her Origin according e t rights of the child. Neverthelesaie are aware of the
Convention on the Rights of the Child (cf. Article Problem which may be provoked by strictly prefegrin
Paragraph 1). He/she has the right to know higgher the biological parenthood to the social one
ents. This natural right of the child, which is yro-
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As for other problems that the draft of the newilCiv Védecvk'ci ro¢enka pravnické fakulty Masarykovy univerzity
Code omits or deals with insufficiently, we may say B¢ XIV. (1936-1937), p. 37 and further. .
thatthe draft of the new Civil Code unfortunately ssick For example a comparative study influenced by iteral

to continuity— it continues to involve the Supreme Pub

lic Prosecutor in private law paternity matters \éag

atmosphere of the Prague Spribgsilko, V., Vanécek, S.:
Urcovani otcovstvi v evropgch pravnich fadech. (Determi-
ning fatherhood in European legal orders) Kompstiaké

the periods set for denying fatherhood untouches, i syydie. Praha: SEVT, 1969, p. 47.

for six months only

4. Conclusion

We hold the view that the whole matter has to beg

consideredin a complex mannerin the spirit ofits
human rights dimensict Finally,

° Ibid, p. 76.

10Elias, K., Zuklinova, M.Principy a vychodiska nového
kodexu soukromého prava. (Principles and foundatafrthe
new Code of Private Law) Praha: Linde, 2001. Koidseana
verze viz ww.justice.cz dne 1. zati 2008. (See a consolidated
version form 1 September 2008 on www.justice.cz).

In the Czech Republic this conception is based on
application of Article 41, Constitution of the CheRepublic,

we may add that the pyrsuant to which The fundamental rights and freedoms are

amended or completely new legal regulation shoulprotected by the judicial power A mandatory legal rule
strengtherthe natural right of the child to know his/herresults from this provision according to which fhedamen

origin in connection with the principle ofiater semper
certa estand to replace the principle phter incertus
with the principle ofpater semper certus esfs it is

tal rights and freedoms are protected by the jadjciand
there is no possibility for a restrictive interm@dn according
to which the protection should only be providedtbg Con

stitutional Court. Lawyers commonly speak bbrizontal

already possible with the available technology re t constitutionalityin this respect.
beginning of the 21 century. This would undoubtedly 12 5ee for exampliiihn, Z.:Budovani horizontalniho konsti

provide protection not only to parents’ rights bat
particular tonatural rights of the child?
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