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“Acquis communautaire” and the National Legal Practice

(With Respect to the “Ad Hoc Competitor™)

Petr Hajn"

The winged expression “acquis communautaire”
does not refer only to the facts that the individual EU
member states apply the immediately effective norms of
Community law, that the European directives are prop-
erly transposed, and that the decision-making practice
of the European Court of Justice is being respected.
A significant body of normative solutions, decision-ma-
king principles, and purposeful procedures is also pro-
vided by the legal practice in the individual member
states, i.e., by practices of norm-making, legal advisory,
company law, judicial judgments, and administrative
decisions. The present article points out how the famili-
arity with two Austrian decisions could have facilitated
and speeded up the decision in a Crech case, whose
nature was not unigue.

The case of using a part of song lyrics
for an advertising slogan’'

Recently, Czech courts adjudicated a dispute con-
cerning an advertising campaign in which the defendant
(B.) advertised a concrete mixer. The billboard adver-
tising the product was dominated by a photograph of

the technological machine and contained information
about its price, guarantee, and supplier. In addition, the
billboard showed a wall, a picture of a woman, and
a prominent text reading “bake...” [upeé...] and con-
tinuing one line underneath with the words “...a wall,
for instance” [...tFeba zed'].

This billboard was challenged for breach of copy-
right law in a suit filed with the Regional Court in Brno,
The judgment of the court — under No, 23 C 22/2005-58
of 16 December 2005 — started from the fact that the
plaintiff (£.S.) was the author of the lyrics to the fa-
mous song “Put one brick to another” [Dej cihlu
k cihle] (popularly known in the Czech Republic also
under the title of “Doing” [Délani]). The plaintiff’s
lyrics contain, among others, the following verse: “bake
some bread, for instance, build a wall, for instance™
|upeé treba chleba, postav tfeba zed']. The advertise-
ment thus used, without the author’s approval, a part of
the said lyrics, which are commonly brought to mind o
those people who perceive the billboard and know the
text of the song.

As regards the legal qualification, the court based its
decision on the fact that the text of the said song con-
stitutes a “work™ in the sense of Act No. [21/2000 Sb.
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on Copyright and Rights Related to Copyright, ds-su  Thus, the appeal court upheld the judgment of the
sequently amended and as amending some other ldfwst-instance court by accepting its opinion that the
(hereinafter referred to as “the Copyright Act'nda unauthorised use of the plaintiff's work gave risghe
that Section 2 (3) of the Copyright Act protectsioamg  plaintiff’s right to satisfaction, while deemingettform
other, parts of a work. Where a part of a worksed: and manner of apology as reasonable with respeheto
for advertising purposes, the author of the worksimuinfringement. In addition, the unauthorised usethef
issue an approval for such a use. The -firsstance work without the author’'s approval resulted in the
court found it quite indisputable that the adverient fendant’s unjust enrichment. Its amount was sethen
for the product did use a part of the plaintiffenk and basis of information about the amounts of usual- pay
that the text could cause a wide segment of théigpidb ments for the use of one’s work for advertising-pur
think of the text of the song “Put one brick to #rer.” poses on billboards.

In this way, the defendant unlawfully infringed tire The defendant did not accept this judgment and file
plaintiff's authorship rights because the wide publ an appellate review to the Supreme Court of thecEze
including artists, may have believed that the pifiin Republic. Her main argument was that the disputed
had given his consent to the defendant for the qrep advertisement did not accompany the text with the
of using a part of his work. The defendant wassthumusic, while the plaintiff's text forms an insepale
sentenced to the payment of the amount of CZiyhole with the music. The agreement between the tex
200,000 to the plalntlff and the pUb"C&tiOﬂ, at bevn of the song and the text of the S|ogan was consibdas
expense, of an apology printed in a natiade news insignificant in the defendant’s petition, allegedl
paper and worded as followsAfology. In an exterior achance combination of three words of the advewisi
billboard placed in September, our company used thgogan with three words of the song lyrics. Whaswa
phrase “Bake...a wall, for instance” to advertise thesignificant from the legal perspective was mairthe t
sale of a mixer of construction materials. By thif, argument that the text “Bake... a wall, for instance”
we made the unauthorised modification and use @bes not meet the statutory elements of a worlggpei
apart of the song lyrics “Put one brick to another, neither a work nor its part but merely individuabnas
which reads “Bake some bread, for instance, builfrom which statutory features of a work cannot lee d
awall, for instance.” We hereby apologize to MrSZ. duced. Such words could nefaccording to the opinion
the author of the text of the song “Put one brick texpressed in the petition for appellate reviewleter
another.” B., k.s.” mine any individualization of a work with respect t
The defendant’s appeal was heard by the Supreroepyright law.

Court in Olomouc. Its judgment of 13 September 2006 The plaintiff's position on the petition for appaté

ref. No. 1 Co 64/20083, started by stating the fact thatreview stated that the ruling of the appeal couasw
the fundamental authorship rights include the right correct. The correspondence between the advertising
the inviolability of one’s work and the right towgi slogan and a part of the plaintiff's lyrics couldtrbe
approval to any disposal with one’s work, as weltfze  accidental. The results of the plaintiff's creativetivi-
right to reasonable satisfaction where an unawgkdri ties were, thus, clearly used for the defendardieen
infringement of copyright law occurs. Such an intising purposes.

fringement was found by the court to consist maofly In its judgment (see Note 1), the Supreme Court
any alteration of a work, or some other interfeeencqnq the appellate review as admissible. It stabed
with one’s W(_)rk’ W'th‘)%“ the author_’s apprO\_/aI @Y he crucial issue in the case was whether theteatcbf
use of_and d'SPosa' with a W(_)rl_( without a licenesth e advertising “slogan” for the concrete mixerawal

ing being provided. In the opinion of the appealito fy infringed on the authorship rights of the ipkff

the advertising slogan copies, in its entirety,adt ®f < the author of the lyrics of the song “Put oriekbto

the plaintiff's text. The conclusion that it is a part of . ihar (also known as “Doing”). The Supreme Court
the lyrics of the song “Put one brick to anotherls  eterred, among others, to the following sectidBec
justified also tha_nks to_the presence of dots endle 4, 2(1) of the Copyright Act, which provides ftire
gan because it is obvious t_hat_a part of the teas Wgeneral characterisation of a work that is subject
omitted. Because of the familiarity of the songhatite copyright law, Section 2(3) of the Copyright Acthish
general public and the uniqueness of the textai not provides what parts of a work are covered by capyri

possible-in the opinion of the appeal couftio arrive |3y and under what conditions, and Section 2(4hef
at anything else than the conclusion that the didireg Copyright Act, which deals with the issue of a proc

slogan uses a part of the plaintiff's song lyrBg.using  ggseq or translated work. For the purpose of tie sa

the disputed biIIboar_d,_trle defendant, thus, it  gish e, these provisions state that copyright e
unlawfully on the plaintiffs work and violated h&U o015 among others, works of art, which constithte

thorship rights to the lyrics of the song "Put dmek 0 niqe result of creative activities of the authad are

another.” expressed in any objectively perceivable form .- re
gardless of its extent, purpose or significance.révo
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over, copyright law protects also parts of a wshang The case of a melody processed
as they meet the general characteristics of a worgy advertising purpose“s

pointing out that further rvorking cannot affect the
rights of the original author. The judgment alstedi

extensively Section 1(6) of the Copyright Act, wiic

provides a negative definition of a work that idj@et  jefendant was an Austrian advertising agency which
to copyright law. prepared a promotion campaign to celebrate the- anni
The judgment of the Supreme Court further extenersary of its client (an important banking ingitn).
sively presented the key ideas on which the pristect The campaign included a radio commercial with back
under copyright law is based, relying on the warkh®@  ground music and a “congratulations” song with the
major Czech copyright law expert |. TeleThe judg text “Happy Birthday,” which was identified by the
ment states and emphasizes that “copyright lavpés s plaintiff as an imitation of the weknown song “Happy
cial protective law, rather than some universas@me Birthday”, written by the plaintiff. The plaintifsought
‘collective’ protective law (systemy as it appears from 3 court judgment and an injuction forcing the defent
its nature. That means thathe subject matter of copy to refrain from the use of the plaintiff's musicabrk
right law may be only whatever corresponds, with re‘Happy Birthday” for advertising purposes even in
spect to meeting all the statutory elements of a&kwog processed or modified form unless it obtains the
according to the Copyright Act, to the said functib plaintiff's approval for such a use.
nature of this private law,which is present in all the The plaintiff's case relied on the provisions oéth
statutory conceptual elements of its subject maiter Austrian Copyright Act and the general clause in-Se

On the basis of this and some other general firdingjon 1 of the Austrian Act on Unfair Competitiono®
about the nature of copyright law, the appeal couthe firstinstance court (in its decision HG Wien of 21
arrived at the conclusion that “when assessing letet Aygust 1995, 38 Cg 101/95d) and the appeal conrt (i
the defendant infringed on the plaintiff's authopsh jts decision OLG Wien of 19 December 1995, 3
right or not, it was necessary to reliably estdblisR 205/95) confirmed the plaintiff's case. They based
whether the use of the disputed (though minima{} te their decisions on the qualification of the caseoad
reaIIy did have the character of an intermediate afs |ng to the law on unfair Competition_ The ]udgme{f]t
the plaintiffs work (which is, in the public coristis  the appeal court stated that “acting against good
ness, known as a song, i.e., a composition witlosed competitive manners” is anybody whowithout a sig
form and based on a verbal text), or whether tbis ¢ nificant effort on their part simply takes over in whole
cerned the ravorking of the plaintiff's work or whether or in part the result of the work of another, thwre
it is none of these two cases. What must be taktn i Competing with such a person that achievedfter
account is that this case does not concern thegiobh  expending efforts and expenseshe result as the first
of an actual topic or idea of a work or its padf the one. When qualified according to the law on unfair
author’s creative- and, thus, protected activity cor  competition, this concerned a parasitical use & th
sisting in the manner in which this topic was pss&# results of another person’s work. The court bassd i
in its internal and external forms. The solutiontlof reasoning on the fact that the defendant used for
issue requires, among others, a professional éXﬁertadvertising purposes a part of a song whose music a
which the present court cannot perform itself. @ivelyrics were written by the plaintiff, drawing on eth
this situation, the conclusions of the appeal cdast general public knowledge of the song. Differences i
well as the firsinstance court) appear as prematurghythm, harmony, tempo, and interpretation of tbegs
where they already admitted that the plaintiffshas  were considered as indecisive by the court as g
ship rights had been infringed.” the average listenercareful and uneducated in music

On the basis of the aboweentioned consideration, could be under the impression that it is the saomg.s
the Supreme Court quashed the judgments of thie fird'his is what represented the parasitical use of the
instance court and the appeal court and returned therformance of another person. The plaintiff faedd
matter to the firstnstance court for further proceed the opinion of the court both financial and noefinan
ings. Before commenting on this decision, two decicial loss because the public could form the impogss
sions of Austrian courts will be pointed out in tea$ that he gave the approval to the use of his songnas
whose facts and legal assessments invite an ititeges advertising congratulation on the anniversary of th
comparison with the Czech case. bank.

The plaintiff in the next case was the famous €om
poser, lyrics writer, and musician Stevie Wondene T
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The court dealt in an interesting and inspiring wap model or a base but served merely as an inspinatio
with the prerequirement of the existence of a competifor one’s own creative work

tive relation that needed to exist between then(iféi These considerations led the Austrian Supreme
and the defendant in order to justify the qualifima of  Court to conclude that the defendant did interfeith

the whole matter as a case of unfair competitidm®e  Stevie Wonder's authorship rights by reworking his
court deduced that the plaintiff, as the authort®® song “Happy Birthday” and using it in its adventigi
original song, had been in the position to be atile campaign. The Supreme Court also stated thatethi |
offer it himself for advertising relations. Thersfpan gssessment does not rule out a suit in the saneeocas
ad hoc competitive relationship arose between hith a the basis of some other legal titles, i.e., underaw of

the advertising agency in this particular ca3ée court personality protection or the law on unfair compper.
did not deal with the issue of whether protectionler

copyright law might be applicable in this casehaiigh

it did admit the possibility of such a qualificatidn the
court's opinion, it was enough in order to ban the
contested act- that it indisputably contravened the

general clause of the Austrian Act on Unfair Corpet o )
The plaintiff (a business company) was a manufac

tion, which was by itself sufficient for the ban. ) ; | lied b ¢ wholesal
By contrast, the Austrian Supreme Court (in its delrer Of sunglasses suppiied by means of wholesaler

cision specified in Note 4), in its position as tkeiew and general importers. The company had photographs
) . made of three weknown sportsmen, who were shown

court, assessed the matter mainly from the pointenf in the photographs as wearing glasses manufachyed

of copyright law. Basing its decision on the geher b grap 99

ym : _ JENCT8he plaintiff.
acoustic impression from both disputed compositidns . ,
considered as insignificant certain changes in bagm The defendant was a seller of sunglasses in Austria

present in the commercial song. At the same tilme, tSN€ included the said photographs in her advegtisin

court formulated important general ideas that gobd ~ Materials, after slightly altering them (probabliece

the dispute and which may be inspiring for the @bov tronically). Such use .of. the photographs had ne&nbe

mentioned Czech case. Thus the court stated, aibve @PProved by the plaintiff or the sellers or wholesa

that the question of whether a given work enjoys- pr 29€nts authorised to issue such an approval.

tection under copyright law is a question of lawattis The plaintiff applied to the court for a dilatorfaim

up to the court’s assessment. To make the assessmerind the corresponding securing motion (a petition f

is essentially enough that the disputed work isvsab an injunction). She sought that the defendant biside

ted to the court. In the case of musical workss thi den to use commercially the disputed photograpkis an

cludes the notation and a recording as prima faciéheir parts (extracts) for advertising purposese &g

evidence. This is because any evidence can bedeondion was substantiated by reference to the provssiaf

ered as “visible” evidence if it is commonly acdbts the Austrian Copyright Act and by pointing out thiae

to human senses, including acoustic evidence takeover of the photographs from the advertising-pro
A work worthy of copyright law protection was spectus of someone else is aninst good_ mannéms in

deemed by the court to be any result of creativel-in SENSe of the general clause in the Austrian Acton

lectual activity in which the personality of thetiaor is  air Competition.

manifested and whose uniqueness differentiates the The defendant claimed that the action is inadmissi

work from other works. In the case of musical worksble as far as the plaintiff referred to originapgaght

the creative uniqueness consists in the individied since only a natural person can constitute an autho

thetic strength of expression. Where a dispute @orsc  addition, the plaintiff failed to evidence the righof

an alleged plagiarized work, correspondences in ttsage to the said photographs. The defendant ebject

creative parts of the works are decisive. A comesp that she obtained the said glasses together with th

dence in the characteristic part of the refrairesents advertising materials from a salesman in an EU tgun

an infringement of copyright wheredespite deviations While the salesman had, in turn, obtained them from

in individual features- the overall impression is identi @wholesale agent mentioned in the claim. She further

cal and the similarity of both works is clearly pepti ~ stated that an infringement of the authorship sgbit

ble. Such a reworking then requires that it be apgad ~ athird person cannot be prosecuted according to the

by the author of the original workihe possibility of law on unfair competition.

a free reworking is allowed only where the featuoés The firstinstance court (in its decision LG Steyer 4

the original work on which the new work relies areCg 181/05h of 23 December 2005), did not grant the

entirely backgrounded. Free use of an authored worikjunction request under the reasoning that it hatd

presupposes that the original work is neither takgar been specified from whom the plaintiff obtained the

nor reworked and that the original was not used aslaimed rights of usage. The court did not evemgra

The case of advertising photographs used
by another competitor

272



3/2008

the plaintiff's reference to the general clausetlie of view of the special regulatichit is not necessary to
Austrian law on unfair competition, whose applioati apply the qualification according to the generausk
—in the court’s opinior- was excluded by the existenceon unfair competition. The law on unfair competitio
of the special regulation under copyright law. however, supplements under certain conditions the

By contrast, the appeal court (OLG Linz, in itsidec protection provided under laws of intellectual pedy,
sion No. 4 R 18/06d of 26 January 2006) did grhat t mainly copyright law. This, however, could not be
injunction requested by the plaintiff because insid  applied in the said case becaube plaintiff did not
ered it as verified that the plaintiff had the igtof ~sufficiently attest the facts required for allowitgr
usage to the said photographs. It decided so obasis Protection under copyright law. The defendant, bgc
of the plaintiff's affidavit on the acquisition afsage trast, interfered within the plaintiff's legal spiee by
rights, even though the affidavit included neitlery taking over her advertising material. Such a taker
data about the author of the disputed photographs ris to be particularly denounced where it concerms a
any specification of the manner in which the usag@dividual and unique result of work. In the evémat
rights were transferred to the plaintiff. The coamgued the uniqueness is such that it might even enjoyepro
that the proceedings concerning the preliminaryrigj  tion under copyright law, any tat@ver of the result of
tion do not require such “full evidence”. It stredsthe another person’s work must be considered as against
fact that the defendant did not attest usage rightese good mannersin the given case, this did not concern
disputed photographs in any way whatsoever. the mere infringement against the right of anotber

The defendant filed a petition for a review of thisSon because the plaintiff was also affected induen
decision with the Austrian Supreme Court. According€titive position.
to the court’s opinion (identified in Note 5), ita® not In his extensive commentary on this provision, Wal
possible to base the dilatory claim on copyright la ter® expresses the fundamental idea of the said decisio
because the plaintiff did not sufficiently attest lusage as follows: the general clause of the Austrian Aot
rights to the said photographs. The court of reyiewnfair Competition provides a protection to a cierta
however, agreed with the plaintiff as regards leéerr  pPerformance against its takeer for competitive pur
ence to the general clause of the Austrian Act ofald  Poses. Such a protection is given also where sgbtsr
Competition. This differed from the opinion of tfiesst- ~ cannot, for special reasons, be applied or wheee th
instance court, which had ruled that any applicaté plaintiff did not assert them. At the same time, l\&fa
the law on unfair competition is out of the questin  Points out the two contrasting opinions on thisuéss
the said case as long as there is a special regulatSome experts believe in the fundamental freedom to
under copyright law. It admitted that copyright lawemulate where there are no special regulationgitigni
affords exclusive rights only to certain personstifars such a freedom, while others claim that protection
and subjects authorised on the basis of usagesyjghtunder the law of competition serves also the puepfs
while not specifying any general norms of behavioucomplementing the not entirely complete and perfect
At the same time, however, it stated that the rteke  System of special rights. Walter himself holds me€o
over of the results of another person’s work fovead Promise position, claming that two basic situatiorsd
tising purposes is in conflict with the generaluslea on to be distinguished. If the special protective lalwsnot
unfair competition. The facts of the case were abar Provide a sufficient protection against the imaatiof
terized by the Supreme Court as follows: The pifiint the performances of others, then law on unfair cetmp
had photographs made for her advertising materiaon performs a supplementary role in the protectb
which meant— because of the nature of the personsuch acts. However, it is a different case wheoegewr
photographed- significant financial expenses for her.tion against imitation is not afforded under spkcia
The defendant took such advertising materials omgy ~ rights because it arises from the legislators’ sleos
in a slightly modified form, thereby saving on cogtat and values applied in the legislative process. Then
she would have had to expend on obtaining photéhere is no place for supplementary protection lepans
graphs of such prominent persons. of law on unfair competition. This typically conoer

The Austrian Supreme Court argued mainly b ituations Where protection unde_r special_ _rightsms
stating thathe mere tak@ver of the results of another 1°Ng€r provided because the period specified fahsu
person’s work, which are not specially “protected,”prOteCt!on has expired. The temp(_)ral Ilmltatlorsc_)f:h
may, where some other conditions are met, constituprotection is based on the balancing of interestsieul
behaviour in conflict with the general clause orfain  ©Ut by legislators who connect the expiration o th
competition. Such a protection is not excluded hey t Protective period of time with the right for a fremula
fact that such results of work or any part theretdy tion". After the expl_ratlo_n of this period, the prot_ecn
also be subject to protection under copyright laithw Pased on personality rights or the ’Iaw on unfamco
respect to certain personghis merely means that in Petition may be admissiblein Walter's opinion- only

some cases where the plaintiff benefits from the point Under exceptional circumstances.
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Notes on the judicial decisions in these casesne’s acts, just as it is not the awareness oltifair
competitor that his acts constitute unfair comjuetit®

All three cases discussed above involved the-para [N the Czech case, another qualification was possi
sitical usage of works of others in one’s advertsi Ple, namely the one provided for in Section 48w t
activities (i.e., in the course of behaviour ofampeti Commercial Code, where unfair competition exterds t
tive nature), which could result in material or atle ‘the parasitic use of the reputation of a compamgd-
damage to the original authors of such works. Thdcts, or services of some other competitor withatime
plaintiff's cases and injunctions were most eailyen of obtaining a benefit which the competitor would not
in the Czech dispute) qualified according to the & be able to obtain otherwise for one’s own business
unfair competition. In the case of the congratoladi activities or the activities of someone else.” Them
song, the authorship rights of another person wwesst “product” used in this provision may analogicallg b
likely concerned; while in the case of the sungiass extended to commercially applied products of ietll
advertisement, such a qualification was not suffidy tual creation, i.e., the song titled “Doing” in tisaid
evidenced, even though it could not be ruled outhe  Case, or, to be more precise, the text of the song.
Czech case (the use of a part of song lyrics axlsar If the plaintiff in the Czech case on the misuse of
tising slogan), the possibility of seeking protenti apart of song lyrics had suggested to the couitttthea
under copyright law seemed to be saffdent, but it dispute be qualified not only under copyright lawt b
eventually turned out to be legally equivocal. lih aalso under the law on unfair competition, he ccdde
cases, however, there was always a potential conflimproved his chances of winning the case. The isoiut
with both law on unfair competition and copyrigatd. =~ might have been simplified and the rather suprising

In the Austrian cases, the plaintiffs based theffecision of the Supreme Court of the Czech Republic
claims on both of these legal qualifications. Tiairp might not have occurred: the court’s decision chede
tiffs case in the Czech dispute was not properly a the decisions of the lower courts and the casereas
chored; it stood- metaphorically speaking “on one turned to the firstnstance court so that an expert epin
leg,” being argued only with respect to copyrigyv) ion could be formed on the disputed issue of wirethe
although such a legal qualification was being ¢chafhe defendant infringed on the plaintiff's authopsh
lenged by the defendant from the very beginning arf¢ghts or not.
need not have been, for that reason, quite incifpelt There is also the question of whether the lower
Moreover, the Czech legal regulation did not rulean courts could themselves decide the matter unddathe
action due to unfair competition. This appearsaglye on unfair competition or not since they are notegaty
from the general clause on unfair competition ire-Se bound by the qualification offered by the plaintiff
tion 44 (1) of the Commercial Code the Act No. However, in order to meet the requirements of tager
513/1991 Sh., as subsequently amended (“the Comméggal qualification, the plaintiff would have togauce
cial Code”). According to this provision, unfairrmpe  acorresponding statement and possibly evidence. In
tition in business relations is such behaviour Wwhicthis case, this would mainly be the deduction et
stands counter to good manners of competition amyl mcould have and would have disposed of the lyricBi®f
cause harm to other competitors or consumers. Theng for commercial (mainly advertising) purposes,
competitor is defined in Section 41 of the Comnarci thereby assuming the position of the ad hoc corapeti
Code as a natural or legal person participatingusk While such a statement was not made by the plain
ness competition (a participant in business competiff, the lower courts could have proceeded in &cco
tion), regardless of whether it is an entreprermumot.  dance with Section 118(a) of the Act No. 99/1963, Sb
Therefore, there need not be any intermediateioalat as subsequently amended (the Rules of Civil Proce
between, on the one hand, the subject that is itiaghs dure). Where the presiding judge believes thamntagé
on the results of work or the popularity of someoner might be assessed differently from the pargml
else, and, on the other, another subject whoset®ffoopinion, this law provides for the judge’s possipibf
resulted in creating the work. requesting the relevant party to supplement therifes

The possibility of such an interpretation is alsdion of the decisive facts in the necessary ext&his
attested by the Czech decisioraking practice, which provision must be applied even to situations where
makes it possible to apply the conception of thdveed amatter might be qualified “even differently” frorhe
competitor. The decision of the High Court in Pragu party’s legal opinion.
ref. No. R 3 Cmo 328/94l, states that “businesspmm It would have been quite easy for the plaintiff to
tition cannot be narrowed down to competition b&we qualify the matter under the law on unfair competit
the directly competing producers or providers ofige (as indicated above) since the evidence was vesr cl
who regularly (i.e., not on an ad hoc basis) offes  Such a legal qualification would also have made the
same or similar service. The prendition for unfair case easier to process since the parasitical use of
competition is not the repetitiveness or reguladfy unspecified “performance” by someone else is stibjec
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to less strict legal demands than the use of such a per-
formance, supposed to meet the requirements of a work
in the sense of the Copyright Act.

It cannot, of course, be ruled out that the lower
courts did not perceive any need to consider any other
legal qualification in the event that they were unequivo-
cally convinced about the clear qualification under
copyright law, regardless of the fact that the defendant
questioned it. Such a conviction of the lower courts
may have been the result of their opinion that the case
did not concern so much the undisputed take-over of
several words from song lyrics but mainly the author’s
personality rights under Section 11(3) of the Copyright
Act, providing for the integrity of his work (i.e. the
entire song lyrics) and his right o give consent to any
change or any other interference with his work,

Regarless of these speculations, it remains a fact
that the decision-making in many legal disputes could
be made simpler, faster, cheaper, and often more just if
all those involved in the settlement of such disputes,
including the legal representatives of the parties, were
not too entrenched within their own legal specializa-
tions and were willing to consider a broader range of
possible legal solutions. Quod erat demonstrandun.

* prof. JUDF, Petr Hajn, DrSc., works as a profesor of the
Department of Commercial Law at Faculty of Law, the
Masarvk University of Brno, the Czech Republic, e-mail:
Petr.hajnia law,muni.cz

' The case was reported by the journal Pravii rozhledy, C.H.
Beck, Praha, Yol. 21/2007, p. 795 and subsequent pages. The
joumnal published — without any commentary — the judgment
of the Supreme Court of the Czech Republic of 30 April 2007,
ref. No. 30 Cdo 739/2007. This article is based on the text of
the judgment obtained by the auwthor directly from the
Supreme Court of the Ceech Republic. The latter text, how-

ever, differs from the text published in the journal in one
small but not insignificant detail (see below),

* Cf Telec, I. Autarskyi zdkon thomentar) |Copyright Law:
A Commentary]. C. H. Beck, Praha 1997,

* The text is emphasised in the actual judgment of the Supre-
me Court of the Czech Republic but not in the version
published in the journal. As a result, the considerations which
led the Supreme Court of the Czech Republic to arrive at its
decision are less intelligible.

* The case was described by Walter, M. M. in a commentary
on the decision of the Austrian Supreme Court (OGH of 12
March 1996; 4 0b 9/96), Medien und Recht 5/94, p. 202 and
subsequent pages.

* The case was described by Walter, M. M. in a commentary
on the decision of the Austrian Supreme Court (OGH of 20
June 2006; 4 Ob 47/062), Medien und Recht 1/2007, p. 28 and
subsequent pages.

" See commentary mentioned in Note 5.

" The same conception is applied also in the judgment of the
Supreme Court in Prague, ref. No. 3 Cmo 40/2004 of 20 Sep-
tember 2004, One of its legal sentences (which even the
resolution of the Supreme Court concerning the appellate re-
view, ref, No, 32 Odo 18892005, used) runs as follows: “The
feature of conflict with good manners is nol a permanent
feature for certain acts, mainly where law on unfair competi-
tion should enable the entitled party to achieve, in a certain
sense, a monopolous position in the market. Such a position,
created for instance by the launch of a new product which
significantly enriches the competitive offer, may be allowed
to a competitor only for a certain period of time but not once
and for all. The same also applies to industrial rights: they
also create exclusive position for the owner of the rights for
a limited period of time, and the same holds as regards the
protection of competitors from unfair competition.” In Hord-
ek, R, Macek, ). Shirka spraviich a soudnich rozhodmut ve
vécech priamysiového viasimictvi [A Coflection of Administra-
tive and Sfudicial Decisions in Industrial Property lssues].
C. H. Beck, Praha 2007, p. 219,

* In Macek, J.: Rozhodnuti ve vécech abchodniho fména a ne-
kalé somiéze [Decision-making in Trade Mark and Unfair
Competition Disputes]. C. H. Beck, Praha 2000, p. 68,



