3/2008

Predatory pricing
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1. Introduction

The price naturally reflects not just the amount of
work vested into the goods' but it is affected also by
anumber of other immaterial circumstances (fashion,
consumer preferences’, branded and unbranded goods,
effects of promotion, marketing and advertising cam-
paigns, “price of special preference” — pretivm affec-
tionis, season effects, sales “campaigns” various reba-
tes’ and likewise). Hence there is a whole number of
reasons why there are fully justified, exceptionally low
prices.

The relationship between the price and the quantity
and quality of performance is self evident. Undiscrimi-
natory volume rebates are in principle admissible also
on the side of the dominants and monopolists provided
that certain conditions are met and provided that they
are not binding (and hence also an exclusionary) effect.

Arbitrary and occasional discounts provided by
a subdominant entrepreneur or competitor are discrimi-
nating in relation to those members of the market, who
do not enjoy the advantage of such discount. Neverthe-
less, they are not illegal and on their own, they do not
accomplish unfair competition either. It is in principle
a matter of discretion of such discriminating competitor
whether it will undergo the risk of reduced credibility
with other customers who do not enjoy such advantage
{and perhaps the risk of losing them). The competitor
proceeding in this way has to cover the loss of the “ex-
tra discount” provided on selective basis either from its
profit or by means of increasing prices for other pariner,
which will in the end discourage his partners however.
The market itself will correct such pricing differentia-
tion.

A low price for lower quality of performance does
not raise legal concern either as long as the at least
declared lower quality corresponds to the exceptionally
low price. The exceptionally low price of the non-gqual-

ity goods is economically even multiplied by the loss
from complaint ¢laims.” The quality has to be examined
not by the narrow perception of the qualities of material
of the subject-matter of performance. Branded goods of
the same or comparable quality to the “generic” goods
will be usually more expensive.”’

An exceptionally low price may be a kind of bonus
in a hazardous contract (an aleatory contract).” This is
emphasized also by the rule that as concerns these con-
tracts, the rule of shortening by more than a half " may
not be applied.

2. Predatory Pricing in Antitrust Law

The pricing policy of the dominam firm can 1ake
two basic problematic forms:

o Either the dominant is trying to push back the com-
petitors by intentional reduction of prices below its
costs in such manner that the competitors cannot
face such devastating prices and after the com-
petitors are forced to leave the market, the domi-
nant shall compensate the loss incurred in the
course of the previous price war by increasing the
price to an above-competitive amount; one can see
at the first sight, the double effect of this procedure
and the difficulty” of differentiating between the
generally advantageous price reduction in favour of
consumers from the devastating (only a short-term)
price reduction with a predatory intention that will
in the long term turn against the consumers in the
form of a price increase. In addition, it is hardly
possible to raise serious objections against the
effort of the more successful ones to get rid of the
less effective competitors. The problem resis in
particular in the fact that “if you are hunting a pre-
dator and shoot the competitor, you'll damage the

consumer™.” As stated by the Supreme Court of
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USA, low prices are advantageous for the censu?)
mer regardless of the manner of their specification
and as long as (!) they are above the level ofgred
tory pricing, they do not pose a threat to the cemp
tition.’> | am not addressing low prices as a result
of applying rebates, which is a special and extensi
ve issue'’

Or the monopolist (which is a “supcategory” of  3)
the dominant) charges excessively high prices,
which he could not reach on a competitive market.

the exclusionary pricing is worth considering only
in the event the “victim” will really leave the
market; it may not happen, however as when the
assets of the undertaking do not disappear from the
market physically, the former owner may put them
into operation once again after the price increase
they are acquired by someone else;

the exclusionary pricing anticipates that the
predator has a “deep pocket” (enough sources to
overcome the period of devastating prices) while

This variant is addressed also in the following
chapter.

his victim does not but the victim may get third
person’s capital to overcome the difficult times;

in order for the predator pricing to be a reasomabl
strategy, it must be not just feasible but alsocsem
profitable strategy than other possible alternative
(for example than a merger that would retain high
profits in the industry).

4)

2.1 Are there theoretical arguments for an action
against the predatory pricing?

Low prices are generally connected with the -con
sumer and social welfare so it may seem a litdadoe The success of the price predator depends in par
when there are any authoritative interventions ragjai ticular on whether there are high or unsurmountable
them at al? In certain cases, however, prices may bbarriers to entry the market, from which the coritpet
low to such extent that they damage not just tlss leare being pushed e out. If there are none, havdrged
effective competitors (which is a necessary resiilt out competitors and subsequently having increased t
competition as the “creative destruction”) but ateke prices above the competitive level by the pricingda
competition itself. Hence the problem is how taalely  tor, other interested persons might enter the ngde
distinguish between the loss incurred by or pending perhaps repeatedly the formerly foremat competitors)
the competitors and the loss incurred by or pentting and prevent the price increase to the abmmapetition
the competition. level. Consumers would benefit from the lower (pelo

The basic objection rests in the fact that a stewrn  COst) prices in the “predatory period” and from the
devastating price reduction increases prosperitly onsubseguent competition tdbd.
temporarily while as a result of loigrm damage or A dominant may establish by its aggressive price
exclusion from the competition, the prosperity & r policy a reputation of a predatdrand hence build
duced also in the long term. Predatory pricing pmess  a barrier for entering the market even though treree
a shoriterm loss of the predator and in the same timeo other (legal, technological, economic) barriers
areasonable expectation that after the competiéarge they are low. This might affect also other markets,
the market, who did not sustain the price pressine, which the dominant operates so that the potential
predator will be able to increase prices in suclmmea competitors’ entry to the market might be moreidifit
as to reach higher profit than before. Predatoiginy or made impossible at several markets and thigancr
is a very risky procedure as losses or lost prafit ses the price level at several markets.

aresult of its application has to be outweighedttby Nevertheless, not every conduct of the dominant,
existing (current) value of the future growth obfi;  which discourages from entering the market can be
for this reason, it is only rare and cases, whesisue  considered predatofy;for example implementation of
cessful, are even much rar€rLow prices that perhaps a new technology and its patenting or introductisn
force out certain competitors from the market migh new product to the market or various promoting cam
also result from hlgher efficiency of a Iarger firthmat paigns for new products and |ikewf§§uch argument’
enjoys economies of scale and scp&€ompetitive however, may in principle not include the fact e
behaviour, which is demonstrated by application Ofredator is generating efficiencies by this procesu
belowcostprices, has to be distinguished from theeven if some efficiencies could be possibly gerestat
predatory pricing in particular by the contextwhich in a specific case, they would be hardly the least
itis performed® strictive way of reaching them and they would be
Some author§ state that an enterprise may forcehardly transferable to the consumer in the kengn for
out a competitor by devastating prices for sevegal the purposes of outweighing the loss caused to the
sons: competition by the predatory activities (which ipra

1) a large firm{’ sustains larger losses than a smallequisite of the exception from the ban of abusechv
one, a unit loss is multiplied:; is currently being discussed as a future optfon).
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On the other hand, under certain circumstances, ope2. Partial Issues
may be discouraged from entering the market (dgtual
and in the same time intentionally) by the domitsant
prices, which are not belogost ones (for example 2.2.1. Costs of the Dominant
asufficiently low price, still not a belowost one,
which prevents adequate return of investments, may The very amount of the dominant's costsich are
turn investor’s interest to another market, whidfers t0 be examined as decisive in relation to the prise
apromise of higher income). Low prices represest thalso a subjeematter of disputes. Round the world {de
costs of opportunity- the predator as well as his victimspite @ number of reservations and specifying -vari
could sell the goods for a higher price if thereaveo  ants’), one usually applies the-salled Areeda/Turner
predatory activitie$® test®. The best criterion of belowost prices should be
The theory of predatory prices, on which are admfhe marginal cost& From the practical point of view,

nistrative as well as judicial decisions basedoisided hoWever, it is recommended to apply a kind of inacc
on two prerequisites: rate substitution of marginal costs, namely average

. . variable costé’ Areda/Turner test anticipates that

o sacrificing shorterm profit (the predator does not ] i
have profit, he is in a loss, his price is belowtsp ~ © the price at the level of AVC or above this level
and on shall be considered legal without an option of-pro

o the ability to increase the profit in the long term ving the contrary. This should naturally apply also

to the price above the total average costs (ATC);
thanks to the greater market power after the sgcces :
of the predatory activities (i.e. not only to com © the price below AVC but above ATC should be
pensate the loss, which would make not economic conditionally considered legal with an option for
sense, but to increase the profit and generate in the plaintiff or an antitrust body to prove the eon
terest on the loss as a debt of past investatent trary; the European Court of Justice (ECJ) also

ture uncertain profit have to bear interest acemydi ~ Starns from this premise: the-salled "AZKO rule
to the relevant interest rate “.”~ According to this rule, prices below AVC shall

be in all cases considered an abuse of dominance
and the prices below the average total costs (ATC)
but still above AVC shall be considered in this
manner only of the exclusionary intention of the
dominant is proved This rule is too strict how
ever as for example as regards introductory ¢start
ing) prices, the price under AVC is absolutely ratu
ral and justified and on the contrary grompe
titive (a new product is being introduced, a new
competitor is entering). The courts of first instan
also admitted this and it adjudicat®dhat under
certain circumstances, the dominant could sell with
a loss;

the price under AVC should be considered illegal
but its setter would be allowed to prove the -con
trary3* An objective justification of the price loss
have to be admitted in certain situations even with
the dominant- even the dominant surely has the
right to get rid of the stock, react to the condoict
competitors or (if it is less expensive) to keep in
operation an enterprise during a skerim drop of
demand by means of legsices rather than to close
it and to start again after a certain period oftim

If the anticipated price predator in a dominantipos
tion generates profit in the course of the peribdhie
aggressive pricing policy, it may not be accused of
predatory activities as no one can prove that heldvo
generate higher profit than if his conduct would/éna
been different. It does not matter at all that doeni-
nant forced a smaller and less efficient competitor
of the market- the loss of welfare as a result of such
leaving the market by the inefficient firm will ndie
considerable. It is not verifiable to accuse thenohant
of predatory activities (the dominant does not gbar
prices below its costs) and it would result in lega
certainty and arbitrariness. After all, it may lesdo to
the loss of welfare if the dominants, fearing samil
accusations, requested a higher price (in orddratee
a higher profit margin as an argument against accusa
tions of predatory pricing) than were it not foristh
potential threaf®

On the contrary- if the competitor suffers loss due
to low prices, it may be a predator but not neaégsas
there is a number of various reasons why it idilegite
for the dominant to sell below its costs (sale lodrs

lived goods, sale support for additional assortngert - .
likewise) 2° In Europé® (France, Spain, ltaly, Ireland, Luxem

burg, Belgium, Portugal, Greece...), there is a lmem
of regulations forced by lobbying interest grouds o
small and middlesized businessmen, which in special
areas ban the belethe-cost prices, cheap advertising
and promotional sales, gifts for consumers, “two fo
one” and retail discounts under a certain limite3é
regulations are applied regardless of the marketepo
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and reason of the discount (see the Czech regulatio the deemed predatdt Still it is certainly worth recom
Section 2 of the Prices Act). The risks of suchcpro mending for decent companies rather to refrain from
dures endangering the competition are obviouseprot sending threats and creating memoranda on the-inten
tion of smaller entrepreneurs should be solvedthgro tion to destroy the competition as they can be aseah
tools of the public policy (fro example tax allove®s) evidence in an antitrust investigation. The evideno€
that are not so dangerous for the competition artlé aclear predatory strategy and not only of an irgérn
end for the consumers” welfare. communication on expulsion of the competition is-su

The problems arise also when ascertaining averagi€ious (and it increases the chance of interventip
costs. In a number of industries, loss periodsrare the antitrust authority}’
peated periodically or haphazardly which do noy sta
away even from the dominant member of the market. | _
is not an economically reasonable solution to letiee 2-2-3- Compensation of Losses
market so that belowost prices are charged, which ) o
however may not mean that the dominant is planting Thg test of predation presupposes an examlnauon_of
force out or to “discipline” his competitors at tnear  the ability of the deemed predator to compensate it
ket. Prices, which cause shéetm losses to the domi 10SS& in the long term from the period of the price

not necessarily. least a possibility to do so). Hence the test ef Itiss

gompensation concerns a special and partial cempo

The Czech regulation in the Act on Protection o . .
Competition® forbids the dominant to abuse its posi pents of the predatory intentthe predatory intent not

tion by longterm offering and sale of goods for unJreaInCIUding the possibility O.f Ia.ter compensa_tion toe
sonably low prices, which does or may result inis d losses rgpresents a contnbl_mon to the socialanek
turbance of competition. In consideration of thet this the dominant reduced the prices.....

duce that the criteria of adequacy or inadequacyeds ered an integral condition of proving the _predatory
as other attributes of the predatory pricing wélecom ~ conduct (or also a concealment or a “curtain” foe t

patible with the current practice of European bsedie ~ courts for dismissing the accusation of the deemed
predatory activityf* On the other hand, as a necessary

piece of evidence, ECJ requires for the dominant to
2.2.2. Predatory Intention have a real chance to compensate incurred losgeh. S

evidence is considered sufficient which proves dhby

In addition to the beloveost price, a typical fea probability (!) of the fact that the predatory pmig will

ture’’ of predatory activities is the existence of a pred exclude the dominant’s rival out of the markeThis is
tory intention “Strong expressions” of businessmen irin my opinion quite hazardous, too due to its it
their internal correspondence and communication (“tness as the markets keep changing and the deemed
disqualify” a competitor, “to destroy” him and lik&se) predator cannot forecast when the competitor vidll f
may not be a legally relevant proof of such iniemti nally leave the market and whether it will do itadt
Such manager is worth much greater suspicion wh@hether for example it will not provide temporary
claims he wants to have good relations with the -comrsources that will help him survive the low priceB)e
petitors— it is only correct to investigate him for collu to this very fact, the deemed predator takes at giga
sive conduct. On the other hand, it is hardly dulesio as any economic “calculations” are impossible; one
disprove existence of an explicit plan of disquatif may perhaps apply only very rough probability -esti
the competition by means of temporary sacrificehaf mates.

profit. The very intention certainly cannot be cie From the point of view of the European doctrine and
but if there is one, *it may help the court to met the  gecision making, it does not matter whether the idom
facts and to anticipate the effecf§”. nant has actually compensated its loss or it ingisb

Since in the normal competition, the existence adt the moment or whether it e was able to do it ex
acompetitor is always subjectively troutdeme, there ante(!). An ex post excuse that in the end, theidant
is a problem with identification of what is alreathe did not make it (perhaps due to the fact that fic&in
exclusionary intention and what is still a pure dem proved to be a stronger competitor or because edgpe
stration of general competitive rivalry. Therefdfee reaction of an antitrust authority crossed theritiom
economy anticipates objectification of the intentiest pefore it could have been realized), cannot bepiede
—the thing is that the intention to exclude somgbaat  as a (woulebe) legally relevant bonus for the predator.
of the market is not considered commercially sdasfb If the price reduction by the dominant is motivatad
the exclusion was not actually reachedt is certainly generating higher profit or reduction of loss, tibald
better and ascertainable in contrast to the cl@sthé not be considered predatdfy.The criticism of the
mannish” statements in the internal corresponderice narrow approach to the predator's costsevertheless
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objects that the belowost sales by a strong undertak actually did not rise (see the foregoing paragrafing
ing have to be examined in terms of the “opportunitthe other hand, according to Motta (in the quotedk)v
costs” rather than in terms of absolute data aloeit it should be admitted as evidence of efficienciesti
costs; real costs of the dominant connected with tHying the price belowcosts, that the deemed predator is
predatory activity might be easily overestimated. active at complementary markets.

It is particularly difficult to diagnose possiblegga Usual conduct at the competitive market is when an
tory activity when a new comers enter the marke: t incumbent firm reacts to the price reduction aftes
general (!) reaction to that is usually reductiémpoces entry of a new comer, who usually makes use of fowe
by the existing members in comparison with the printroductory” prices. This should not be automalig
evious period (due to the fact that the introdugctor(perse) prohibited even to the dominant already oper
prices of the new comers are usually lower than thating at the market if it could not react adequately, it
current market prices). How shall we distinguishea would distort the market conditions and damage the
action of this type from the predatory price retht® competition (ineffective competitors would be moti
There might be mistakes of both types (a competitiwated to enter the market) and simultaneously tre c
reaction is qualified as predatory activity, and fire  sumer welfare.
datory activity is considered a standard competitiv
reaction). As it will be difficult to bear the bued of
proof, the fears of predatory activity will be peilly
correct only if the dominant is not able to provithe

antitrust authority with a trustworthy economictjfis Price reduction as a reaction to competitive prises
cation of his procedur®. therefore possible but not below the level of therage

These days, the compensation of loss sustain¥ riable costs. While certain types of losses astifj-

. : ) . able for a prospective competitor entering the megrk

during the period of low prices under the averagg-v _, . . .
! . : this does not apply automatically for the curretdin
able costs is considered an integral part of tieelgory : .
. 6 ) articular dominant) member of the market. On the c

test in the USA® and the European judgments tend t ) )
) 7 . CY rary, even a dominant may reduce the price down to
its as well*” A defence on the basis of inability to com the level of his average variable costs even thcugh
pensate the loss may not be reliable for the alnose 9

tioned reasons- ECJ has rulef that under specific underm.ines the position of a small competitor oew
) : . competitor thereby. A contrary rule would grosslg-d

circumstances of one case, it was not suitableqaest tort the market and purpose of the competition

evidence of the fact that the deemed predator laad h '

areal chance to compensate its losses. Accordirigeto

Court, it must be possible to punish the predatyr a2.2.6. Prices in HighTech Industries

time there is a risk of excluding the rivals..

In one opinion, the strategy leading to a stternn Low prices in “HighTech" industrieshave further
lowering of consumer prices which is not followeg b economic justification regardless of the respective
the corresponding higher price in the long ternousth dominance of the one applying it. These industnzge
not be considered an ammpetitive ond? It is disre  often a network nature and they achieve significant
garded, however that a number of piredators do network externalities (the extent of the networtkeats
not act hoping in a future monopoly profit but omiith  other members; the successful firm is the one \akeg
the aim of keeping the settled level of oligopadist control over the network even though its rival nhaye
prices that might be disturbed by an aggressival.iv  perhaps a technologically more advanced solution).

Fixed costs are high and the marginal ones insignif

cant™ The one who starts building a network wins
2.2.4. Loss of Consumers one talks of the first mover advantage. Nevertigles

winning means spending of great efforts and invest

It is not required to prove the loss of consuniers Ments from the very beginning, even at the price of
curred a result of the predatory pricing. It wobklalso @loss as the slight initial advantage can, by mezfns
difficult if not even impossible. In the short terprices the “snowball” method, extend into a significant domi
fall during the price exclusion and the horizontiéir ~Nance at the market.
subsequent growth aimed at (super)compensatidmeoft Hence the competition is the most intensive at the
predator’'s loss may be very long. Moreover, inaert very beginning- then one competes not at he market,
cases, the predator even fails to get to this sfage which is only appearing, but rather for the maiiksslf.
various reasons but his conduct is not the less dange Until the wouldbe competitors are at this stage (and
ous to the competition. The attbmpetitive conduct of there is no ex ante dominance), one cannot tatkef
the predator may not be excused by the fact th#ttén predatory pricing at all (the basic condition, itee
end the consumer had profit from it (or from thedominant position at the market, is not met). Hogvev
predator’'s lack of success respectively) as theepri if one of the market participants has acquired mido

2.2.5. Price SeliDefence
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nant position and tries to strengthen or keep itneans analysis of the predatory pricing. There is no plhere
of the predatory pricing, the law should preverftatm for a simplifying approach only on the basis of rxa
doing so and the dominant should be punished for iiting average variable costs either and judiciati-de
regardless of the fact that a network industry ds-c¢ sions do not maintain this approach eithethe thor
cerned. ough examination of conditions of entering the maark

Another case is the possibility of making uséas the decisive importance. The predatory strategy
of the dominance on one market to acquire dominatidiot credible when these conditions are easy omnate
also at the “neighbouring” market with complemenptar made more difficult by means of predatory actisitie
goods. To this end, one may use of the predatdcy pr  There is a suspiciGhthat these days, antitrust dec
ing at the neighboumarket together with the tying of sions in this respect protect rather the compstitban
products:? The answer to such situations is not autathe competition. The border between the exclusipnar
matic and it requires thorough analyses. If comglem conduct of the dominant and usual hard compettipn
tary products are concerned, will their providetually means of a better economic performance is not very
be interested to request lower prices for the corsu distinct and its assessment depends on a number of
welfare (in order to stimulate the demand) thathi§ factual circumstances of the particular case. Héinice
was done by two separate competitot$fow does the not possible to rely on a single “pseudoexact” éathr
consumer’s interest comply with the fact that hesloe  of the predatory pricing as it may happen that eesalt
has to buy tied products for a lower unit price mpoof this, laws will be used to disturb and undermihe
hypothetical separation of the products but foighér competition instead of its protectiéh.
price than the price of one single product would be The are two possible scenarfibsf incorrect appti
(which is however not supplied separatefyfull-line  cation of the anttrust regulations: incorrect accusation
forcing), which the consumer is interested in ?€8iv and incorrect nomccusation. Incorrect intervening-be
the complementary nature of the markets, is itlyealcause of predatory pricing may be costly as it trairs
more probable that this will be for the consumthe price competition, i.e. the main battlefield the
ers’welfare? It is not unnecessarily and a priarigef  competitive conduct. In the course of time, by nseah
ous- as regards the competitiorwhen a great com market powers operation, its costs will be probatdy
petitor tries to enter a new product markehis mar  reduced (in contrast to the costs of the incorrest
keting, technological, research and developmemanfi  intervening® into the anticompetitive conduct).
cial and other ca_pacities probably allow him tovelmat As regards low predatory prices, two types of-mis
a small competitor could not. Nevertheless, | do ngy e anpear mistake | (incorrect accusation) and mis
doubt that the predatory pricing does not beloniggal 50 || (incorrect acquittal). As regards the inect
methods of getting established on a new market. accusation, the social cost might be the lost ratitw

of the dominants to invest and to innovate as bgnmae
i of the price regulation ex post, means may be taken
3. Assessment and Standpoints away from them (or not awarded to them respectjyely
which they need for the economic recoupment of past
If we strictly insist on the test of the belewst jnvestments and to finance other innovations. $ocia
price in connection with the requirement of thesloswelfare is hence reduced due to the lower ability t
return, it may result in a fact that a number ofr@g  innovate and to decreased incentives to risky prere
sive price conduct damaging the competition may reyeurial conduct. As regards the incorrect acquidal
main unpunished. The propo¥ato replace these two ajlocative inefficiency may emerge and in casecoéf
tests with two basic questions (1. Has the deemegbsed markets with high entry barriers, these otife
predator dominant or monopoly market power? 2. Igay not be only shoterm ones at all.
there a credible theory that would prove the pryat  apy exceptional price that differs from the “curten
activities by means of facts corresponding to teoty price” established usually by the market, is a sobj
— including the predatory intent?) has neverthetess . .ier of the adhoc casuistic and value (eatlaw)
disadvantage of unpredictability, low legal certgiand .5 nded considerations, which only with difficaki
arbitrary nature. find a reliable and unambiguous verification tests,
In the eyes of the public, predatory activitie® arwhether public or private legal ones.
probably the most striking form of discriminatioy b the general criteria of correctness and faimess of
strong competitors at the market. In practice & been 1o ontent of legal behaviour apply. They involve

proved howeve? that it occurs only rarely as it is mqa| bargaining power of the partners and hence
avery expensive strategy for the predator thatlBan jnqjyde also the protection of the weaker partyt no

substituted by less striking strategies with thenesa exclusively of the final consumer in all cases but

impact. instead of the entrepreneurs (competitors), too.
Any simplifying unambiguous rules in the form of

theses from physiés have no place in the antitrust
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In the conditions when the market sedfjulation
does not work, one shall simulate hypothetical ratrk
conditions and compare possible prices of subabtat

goods that would be achieved under similar busine

terms under an workable competition.

and Czech ContégxtPravni forum 2008, No. 5, pp. 18192.
It is a standard in market economies that the optioseason
sales is regulated and synchronized in such mahagtheir
spontaneous development does not disturb econoame c
B tition and that they provide better informatiamort also
to the consumer: sales campaigns are organizedeirperiod

In some respect more accurate tests of pric® that the consumer can make a reasonable dedisite

“correctness” are available in the public legalceri
regulation and in the ex post regulation of thedem
of dominants who abuse the prices to exclude therst
out of the market (or to prevent entry of woule new
comers to the market) or to exploit participantsthaf
market. Both exceptionally high and exceptionatiy|
prices and rebates are subject in particular tanéxa
nation of their economic impact on the competitom
consumers. Value judgments of correct or fair cahdu
are not excluded in these cases either. A normati
value judgment specified and concretized by judlici
decision or by a decision of the relevant admiatste

real time with the knowledge of all relevant disatsuand he
does not risk that he would miss a more advantagefier by
waiting for a later, even more advantageous one.

4 Cf. Section 424 of the Commercial Code, accordiag t
which the seller is not liable for those defectgoods about
which the buyer knew or ought to have known attitme the
contract was concluded due to the circumstancesrumhlich

it was concluded, unless such defects affect ptigsewhich
under the contract the goods are supposed to have.

5 A problem may be the stalled suspiciously low pricesit
{naive to rely just on the lower price as arid¢atbr of lower

aquality and the higher price as an indicator of thigher

quality; a sophisticated distributor might sell Blew quality
for higher prices just to prevent any suspicion bafing

authority body is a more suitable tool of the pric&uspiciously cheap. On the other hand, {itass goods can

correction than an ex ante price regulation, whHust&
direct and indirect costs might be tremendous.

" prof. JUDr. Josef Bejéek, CSc., works as a professor of
commercial law at Faculty of Law, the Masaryk Ungigr of
Brno, the Czech Republic

! This was notices by A.Smith and developed by K.Mar

2 Such thought is also possible that in this conoactthe
exceptionally low price might be even the unfairsiness
practice in accordance with Annex No. 1 to (theljpulegal)
Act on Consumer Protection (Act No. 634/1992 Caddls
amended). A business practice is inter alia mistepd the
entrepreneur

offers for purchase products or services for aagenprice
without stating the reasons, on whose basis theunoar
will become convinced that he will not be able tovide,
himself or through another entrepreneur, a supplyhe
said or equal products or services for the pridiar the
concerned period and in a reasonable amount iniccons
eration of the nature of the product or servicehim extent
of the advertisement and the offered price (ingitin
advertising);

(If the consumer was invited to a speedy purchasthis
manner for an exceptionally low price, it forms gubject
matter of thegoublic legalban in the interest of protection of
the consumer’s free will);

© ... untruly states that the product or service wél offered
only for a limited period of time or that they wile offered
only for a limited period of time under special ddions

with the objective of making the consumer make ans

immediate decisions without providing him with asen
able period necessary for an
(Motivation of the regulation as well as the manokpro-
tection are similar).

3 Sales campaigns and provision of rebates are suaigErto
public legal regulation of the competition proteati For
details see Bejéek, J.: Cenova diskriminace a tzv. dvoji ceny
v evropském a Ceském kontextu [Title in translation: Price
Discrimination and the soalled Dual Prices in European

informed decision,

be often purchased for very low prices.
® Cf. Sections 167 1268 of ABGB.
 Section 934 of ABGB.

8 Looking for a standard that would differentiate qmftitive
prices of the predator ones, is addressed for ebearimp
Sullivan, E.T.— Harrison, J. L.: Understanding Antitrust and
its Economic Implications, LexisNexis, 2003, p. 3t%eq.

Elzing, K.G.— Mills, D.E.: Predatory Pricing and Strategic
Theory, Georgetown Law Journal, 2001.

10 Supreme Court of the USA in case of State Oil C&han
522 U.S. 3, 15 (1997), a motto adopted from thérttadf the
book Kasten, B.: Hochstpreisbindungen , Nomos \gerla
BadenBaden, 2003.

1 Cf. Bejeek, J.: paper quoted in footnote 3, pp. 18192.

12 ps early as in 2000, the German Bundeskartellamttafe
the German undertakings Wsllart, Aldi Nord and Lidl to
sell certain products from the field of basic fomdisunder
the applicable acquisition price and ordered thermtrease
the price of the goods. It stated inter alia thegt benefit of
undercost prices for the consumer is not only temporary
(after removal of competitors from the market, canteation
rises) but also insignificant. From the middénd long term,
the remaining competitors have a greater spacepfime
increases not only as regards a few campaign ptetut the
whole assortment. Restricting the competition byfaiin
damaging of middisized undertakings is however permanent
and perceivable. According to the statement of diffece
chairman U. Bdge, the main purpose was to prevanminy
out the independent entrepreneurs from the manketnifair
price strategy of large undertakings with a greatkat power
event though in a fair competition, they would becessful.
Cf. http://www.bundeskartellamt.de/wDeutsch/aktesihk
tuelles.phpof 8 September 2000

Sullivan, E.T—Harrison, J. L., quoted work, p. 315.
Economies of scope and scale

5 cf. Sullivan. L.A.— Grimes, W.S.: The Law of Antitrust:
An Integrated Handbook, Thomson West, 2006, p. 159.
®Mc Gee vr. 1958, quotation according to Motta, M.:
Competition Policy, Cambridge, 2004, p. 413 et seq.

17 According to the subjeeantrepreneurial approach, which
has nothing in common with the narrow approach he t
business name as an identification pursuant to Gbex
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mercial Code. The wider or multhieaning term “undertak
ing” is used accordingly.

18 Cf. Bishop, S~ Walker. M. The Economics of EC Cem
petition Law, Sweet & Maxwell, London 2002, p. 220.

19 This is the case of Microsoft, whose reputatioroading to
the judgment resulted in the fact that potentiahgetitors did
not even try to compete with it. Cf. ibid., p. 224.

20 As emphasized by Bishop, SWalker. M.: ibid., p. 222.

2L Cf. DG Competition discussion paper on the appticaof
Article 82 of the Treaty to exclusionary contraddecember
2005, Article 95.

22 Cf. ibid, Section 133 in connection with Section 8.

Child, European Community Law of Competition , @&Hd.,
Oxford 2008, p. 956.

% This is a controversial statement as the intentifiorce
the competitor out of the market is not astimpetitive itself
but on the contrary, it is imminent to the competitprocess.
It is difficult to restore the state of someone’sndh and
economists are not qualified for examinations iis thery
field — cf. Faull, 3~ Nikpay, A.: The EC Law of Competition,
2nd Ed., Oxford University Press 2007, p. 376.

33 T7.83/91 Tetra Pack v, Commission (1994).

34 This is a conclusion of Motta in the quoted work4g9.

3 According to the Motta’s quoted work, p. 453

28 ¢f, sullivan. L.A.— Grimes, W.S.: ibid. p. 168. | am of the " Cf. Section 11, par. 1, subsection e) of Competitio

opinion, however, that no objections may be raiagdinst
such “predatory activities” as it is pmmmpetitive, rationadi
zing and in favour of the consumer.

24 Bishop, S—Walker. M.: ibid., p. 221.

% |n Sullivan, E.T.— Harrison, J. L., p. 316, there is anllu
strative example of the judgment of the SupremerCaifithe
USA of 1986 (Cargill v. Monfort of Colorado, In&79 U.S.
104): the plaintiff raised objections against therger of two
of his competitors who might have used predatoiginy and
reduce the prices to the level of their costs dy atightly
above this level in order to get a larger marketrshlf the
plaintiff had wanted to remain competitive, he wbbhve to

Protection Act.

37| refer to and paraphrase Motta’s approach, queterk,
pp. 449-453.

% Judge Brandeis, quotation according to SullivarA. L=
Grimes, W.S.: quoted work, p. 172. Ibid., on p. ,1@B8other
witty statement of the judge Easterbrook is mermbavho
admonishes to caution when judicially interveninghwthe
business: “Wisdom drops far behind the marketawyers
know less about business than people whom thegsept...
A judge knows even less about business that thgelan."
(Easterbrook: The Limits of Antitrust, 63 Tex. LeR 1, 5-
1984).

reduce the prices as welhe would not have been forced out®® Cf. Korah, V.: An Introductory Guide to EC Compigtit

of the market but his profit rate would have bediected
thereby. The court, however, did not identify witte threat
of predator pricing and it did not find any breasfhantitrust
regulations either as the real threat of reduceafitpwas
created not only due to the reduced competitiondsuthe
contrary due to an increased competition.

28 Motta, M.: Competition Policy, Cambridge, 20044@6.

271t is for example recommended to apply criterizaeérage
total costs (ATC). The total costs include the dixand the
variable costs. Cf. Joskow, P.L. Klevoric, A. K.: Bxame
work for Analyzing Predatory Pricing Policy, Yaleaw
Journal, 89 (1979), pp. 24370, quotation according to
Motta, quoted work, p. 448. Another approach (BultB. et
al.: Predatory Pricing: Strategic Theory and Legallicy,
Georgetown Law Journal 88 (2000), pp. 2Z3D) once
again requires examination of the average incremhamasts
(AIC), which include the addition to the output der add+
tional predatory sale and reflect also any fixedtgdncurred
due to extension of new sales. These costs arealpisob
amore accurate criterion, however, it is diffictdt ascertain
them in practice.

28 Areeda, P.E- Turner, D. F.: Predatory Pricing and relatedgf

Practices under Section 2 of the Sherman Act, Hdrlkaw
Review 88 (1974), p. 716 .

2 These are costs, by which the total costs rise r@sudt of

the addition to the output. Prices below thesescgatirantee
that the undertaking does not maximize the stesrh profit.

It is a type of variable costs as it follows frofmeir very

definition that the fixed costs may be affecteddmanges at
the output.

30 Average variable costAVC) - this is a sum of all variable
costs classified by the output as a substitute roértjinal
costs”. The reason of the compromise is the faat the
addition of marginal costs per unit of an outpubruat be
ascertained from the current books as these useatlywith
monitoring of average variable costs.

31 According to the case AZKO-62/86 AZKO v. Commis
sion (1991) ECR -B359 (1993), according to Bellamy &
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Law an Practice, 8th Ed., Oxford Portland Oregon 2004,
p. 157.

4050 for example in the case AZKO, the predator teresd
the competitor at two meetings that he would afq@iow--
cost prices unless the competitor would withdraanfrthe
market and in addition, a detailed plan existedcueisg
measures to be adopted by AZKO in such instanceDGf
Competition discussion paper on the applicatioAnitle 82
of the Treaty to exclusionary contracts, Decemb@652
Article 113, Note 71).

41 Sullivan. L.A.— Grimes, W.S.: quoted work, p.169.
42 Cf. Faull, 3~ Nikpay, A.: quoted work, p. 379.
43 Bishop, S~ Walker. M., quoted work, p. 233.

44 cf. Sullivan. L.A.— Grimes, W.S.: quoted work, pp. 164
165. For example the producer may have large stufck
unsaleable goods of a certain type (for exampletype of
TV); the most important questienregardless of the produc
tion costs of the goodsis: how to use this stock to maximize
revenue? It may turn out that it is impossibleet the goods
for a price corresponding to the costs spent. Maglke with
great discount damaging the competitors willtlithe costs
lost opportunity to the difference between tmeoant of
the price after discount and the highest price iptessfor
which the goods might be sold.

S |bid., p. 234.

4 Cf. the case Matsushita Electric Industrial CoZenith
Radio Corp. (1996). The predatory pricing of Malstss in
the USA as criticized by the competitor and supgbrby
sales on the domestic market in Japan would lastriany
years and assumed losses would be so extensivi taild
not be possible to hope in their return even if ddahita
gained a monopoly. The action for predatory pricings
dismissed as the supposed predatory activity did hawe
areasonable economic sense.

47 Cf. C-395/96P Compagnie Maritime Belge NV and Dafra
Lines v Commission of the EC (2000). See Bishop,—S.
Walker. M., quoted work, pp. 23738.
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* Teteapack 11, C- 333/94P, 1997, par, 41-45.

* As in Bishop, S. - Walker. M., ibid., p. 238.

' CF. Sullivan, LA, — Grimes, W.5.: quoted work, p. 163,

"' Cf. fixed costs of covering the territory with a signal of
mobile telephones and marginal costs connected with ope-
rating of another individual mobile phone which are ¢lose 1o
null.

* Reducing product differentiation, leveraging. Cf. for exam-
ple connecting the operation system with the system of VMP
players.

1 As Motta claims in the quoted work on p. 453. In addition,
he says that supplies of two products from the same mono-
polist are usually more advantageous for the consumer than if
he received the same products from two various monopolists.
* Sullivan. L.A. - Grimes, W.S.: quoted work, p. 174,

* According o Utton, M.A.: Market Dominance and
Antitrust Policy, 2 nd Ed.. Edward Elgar, Cheltenham 2003,
p. 124,

* The Crzech language does not have a one-word expression
for the German “Faustregel “ or English “rule of thumb”,

* Utton, M.A.: ibid.

™ Similarly Schulz, N.: Wettbewerbspolitik, Eine Einflihrung
aus der industriedkonomischer Perspektive, Mohr Sicheck
2003, p. 174,

" Cf. Hylton, K. N.: Antitrust Law - Economic Theory and
Common Law Evolution, Cambridge University Press, 2003,
p. 214,

"If the predator activities are not sanctioned, the market
remains in the natural original condition 50 that the threat of
competitors entering the market restricts monopolist prices,
On the contrary, an incorrect sanction discourages from
competitive conduct both the current as well as the potential
members of the market. Courts are not equipped for complete
analysis of all predator strategies described in economic
literature, 11 (cf. ibid) courts proceed in such manner that they
consider any of the options described by the theory to be
predator activities, an incorrect sanction for a non-existing
conduct is more probable,



