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Abstract this means Act No. 40/2004 for “old” tenders, anct A
No. 137/2006 for “new” ones.

Although we positively evaluate the part of the Suppliers are provided with a chance to do a large
Commercial Code that regulates business obligatiorsmount of business thanks to tenders. A large qrodf
there are duplications and problems that are sabyed social dispensable resources is realized by tenders
interpretation in compliance with the extending fiem “Tenders form relative stabile business relationthw
of international treaties and developing EC law. secure financing. The entrepreneur who gets the

The use of commercial terms, business customs, aBdsiness has a minimal risk not to receive payrifent,
additional clauses is extending at the expense@fla The new directives and national regulations try to

tions. We think this is correct. contribute to a nowiscriminatory and transparent pro
cedure.
In general, it is required that one have a simple,
Key words transparent, and nediscriminatory procedure, and it is

preferred that it be able to be reviewed in a quiol
civil law, the Civil Code, commercial terms, busi €asy way.
ness law, the Commercial Code, business obligations The conceptual solution of the new Act is similar t
source of law, rule of law, principles of the Cormoial  the previous legal regulation.
Code, public procurement The main reason behind the preparation of the new
Act was to assure transposition of directives No.
2004/17/EC and 2007/18/EC into the Czech system of

Introduction to tenders law and to eliminate some deficiencies in the foreg
regulation.
A new act about tenders was published as Act No. The European directives regulate in detail the unde
137/20061 The Act came into effect orf'Duly 2006. limit methods of public procurement. Undenit

The temporary and final provisions of Act No_Public procurement is only regulated by the pritesp

137/2006 solve the relation to the previous regurian of transparency and natiscrimination. Our previous

Act No. 40/2004, which came into effect off May and new legal regulations describe unliteit methods
2004. of public procurement that are contrary to the dire

§ 158 of Act No. 137/2006 states that public pFocugves'fln thzer:revyt?ctathere is a special, simpiecp
rement, public tenders for proposal, the reviewcpro ure for undefimit tenders.
dure of operations made by a contracting authoaityl The new principles of legal regulation are:
sanction procedures initiated before the effectagsrof _ simplification of public procurement
the Act will be finished according to the previdegal elimination of problems as well as consideration of

regulation (8 158 par. 1). the practical experiences achieved through imple

The review procedure of operations made by & con  mentation and application of Act No. 40/2004
tracting authority and sanction procedures thattesia clarification of basic terms

after the effectiveness of the Act and are intatesl to detailed ificat f d
public procurement or public tenders for a proposal ctalled specitication of procedures

pursuant to par. 1, will be ruled in compliancehwthe - establishing the position of subjects offering post
previous legal regulation. Review according to fais Services among sector contracting entities

paid in conformity with the previous legal regutmts - implementation of common shopping subjects

(8 158 par. 2). - establishing the possibility of the conclusion of

It is clear that, for some time (we think 24 to 36  aframework agreement for a public contracting en
months, but it is impossible to express the timéhwi tity
afixed date), we will use both regulations sidesije: - constitution of a competitive dialog

257



Legal studies and practice journal research revue

- establishing an electronic procedure for public Business contracts are concluded between (among)
procurement. entrepreneurs or nesusinessmen. Nebusinessmen
are governed according to § 262 par. 4 CC.

In our opinion, the publication of the new Act is In other cases, civil contracts are concluded (ikcl
welcomed. On the other hand, it has been only & shég contracts pursuant to § 261 par. 7 CC).
time since the publication of the previous act. ihMek

praxis will take some time to understand the new_, )
regulation. Discussion and results

A new act about concessions was issued at the same_l_h legal lati f busi bligati
time as the regulation of tenders. This act costain h ihe_%apre(‘t:]ufatrlloné) usme_sls((:) Ollga |ohnsham)ear
many links to the Act of tenders. Although thereswa!l' 1N€ Third Fart ot the Lommercial -ode, which nea

the possibility to publish both regulations as aeg in 8 261_75.5 CC. This regulation is mainly _d|sposmve,

the end this was not done. and parties can depart from or exclude it, except f

Act No. 137/ 2006 ds of cogent norms that are enumerated in § 263. In Rar.
ctNo. governs awards of. the norms are enumerated; in Par. 2, the norms are

- supply, defined.
- Services, In the Commercial Code, some provisions refer to
- works. the others (similar or adequate use). In our opinib

will be better if a dispositive norm refers to amat

In fact, public supply contracts, public servicedispositive norm, anq vige versa with cogent norms.
contracts, and public works contracts will not ferc However, there are situations where a dispositwemn
cluded, but civil or business contracts will be. (the norm not enumerated in § 263 CC) refers to
S%cogent norm. We believe that this “dispositive’rmo

contractd (allowed by the Act in some cases), frame'S |mp_OSS|bIe to exclude or change. So, we titlast
work agreements (unnamed contracts pursuant t®8§ Z%medlatedorsecondar.)/co.gent norm ) )
par. 2 CC), and often realisation contracts (named A contract conclusion in the Commercial Code is
contracts in accordance to § 269 par. 1 CC, or meoa regulated in § 26275 under the title “Some Provisions
contracts pursuant to § 269 par. 2 CC). about Contract Conclusion.” This means that these
questions belong among those that are partly regglila
The base of the legal regulation is in §-83 CC, and

Procedures finish at the conclusion of busine

Business contracts in public procurementin
contrast to general legal regulatienare concluded in ) e : i
compliance with specifications that include comnarc for business obligations stands for what is stafétter
terms, and for a pecuniary interest and in writ{img in § 269275 CC.
general, these conditions need not to be metk i i contracting parties
atender, a contract change must be done in wriiing
the change is possible according to the Act).

Business contracts are not concluded only in the
procedure for the award of public works contracts,
public supply contracts, and public service congac
but in general beyond this procedure. The relelegal
norms must be kept.

can use one of the contract types cited in the
Commercial Code (e.g., to conclude a contract of
purchase whose subject of the contract is a good,
acontract of sale of a company, a contract of work)

can use one of the contract types cited in thel Civi
Code (see § 261 par. 6 CC) if the contract type is
not contained in the Commercial Code (e.g., a-man
datory contract, a contract of purchase for ret@ es

About the conclusion of business contracts te, a general lease contract, etc.)
- can conclude (see § 269 par. 2 CC) an unnamed

The aim is to introduce and analyse the current contract, which means it is not one of the contract
business legal regulation. types (e.g., a contract of cooperation, a contéct

The conclusion of business contracts often has many COncurrence, a contract of action, etc.).

mistakes, such that there are contracts which aig v

and which are valid but with deficiencies. We can Parties in business obligations cannot use onbeof t

improve this state of things by introducing theldal- contract types from the Civil Code (see § 1 patQ if

ing basic questions. the Commercial Code regulates the contract tymg, e.
It is necessary to find out if it is a businesstcact. @ contract of work.

Business contracts have their types enumerate®618 The basic rule of a contract conclusion that mest b

par. 3 CC or conditions stated in § 261 par. 1 €@o fulfilled is an agreement about the whole contdrthe

§261 par. 2 CC, or parties agree on the regulaticontract. The exception in a contract conclusiomns

according to § 262 par. 4 CC.
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accetance of a draft contract made by a certain- ope

ration (fulfilling conditions stated in § 275 pdrCC).

In general, it is suitable to describe in a coritthe
contracts meaning and purpose. These provisions can

The contract types contained in the Civil Code mudtelp with the identification of the character oé thood

have their essential parts stated in the Code.r@&ctimg
parties must also be determined.

In the case of unnamed contracts, contractinggsarti
must also agree on the content, which means te ttat
rights and duties of the parties. The provisiongiead
I, Third Part of the Commercial Code are used for u

named business contracts (that is, a general lsssine

obligation regulation) but not (according to § 369 1
CC) provisions of one of the contract types (whish
similar to the content) without agreement. Thamkthe
principle of contractual freedom, it is possibleagree
on the use of contract regulation.

according to its kind, if it is not defined in tkentract;
it is possible to take advantage of the provisiabeut
the defeat of purpose of the contract; putting & u
provisions about the foreseeing of damages (ircése
of a breach of contract) can help with the appiicabf
the moderate law of contractual fine, étc.

It is recommended eventually to define terms in
reference to § 264 par. 2 CC and the agreement that
business commons define used terms.

Provisory instruments can be used in contracts,(e.g
contract fine, guarantee or bank guarantee, orafise
aprocedure that increases a secure of filling (éetter

The contract types contained in the Commercidlf credit).

Code must have their essential parts defined im#sic
provision of each contract type. The basic provisio
determines the essential parts of a contract. hois
important at all if the provision is titled (e.in,the case
of a contract of purchase or a contract of workhot
(e.g., in the case of a mandatory contract or d@raon
of business representation). The basic provisioashes
first provisions of the contract types in Head Third
Part of the Commercial Code (e.g., the essentids$ jod

a contract of purchase are: seller and her/higjatidin
to deliver good, good, obligation of the selletriansfer
ownership, buyer and her/his obligation to pay & pu

chase price, and an agreement about the purchiase p

—that is, a fixed purchase price or a way of statire
purchase price if it is not clear that the coniragt
parties would like to conclude the contract withtug

purchase price) or in Head IIl, Third Part of then€

mercial Code (see contract of exclusive sale).

The unnamed contract pursuant to § 51 Civ.C.

impossible to conclude in business obligations (thational ; .
gountries that admits a “free” conclusion. For epten

Commercial Code has its own regulation of the unn

It is also recommended to use provisions about
billing and provisions about paying, and the cap on
interest for delayed payments in case of delay.

Then it is possible to conclude payment (see § 473
CC) and currency clauses (see § 744 CC).

The arbitrator clause (see Act No. 216/1994)
enables the rendering of a decision by an arbiti(@e
www.soud.cz).

If a contract refers to an appendix (which is ae-in
gral part of a contract), it is better to cite #ygpendix
before the signatures of the contracting partigsenT
there will be no doubt that an enclosure is parthef

I
contract.

Provisions of contract can define the part of the
contract that is ruled by commercial terms (§ 273 C
and the other part governed by additional clause&¥ ¢
cC)®
It is possible to think of a common content of inte
treaties and national regulations in other

is

med contract and the conclusion of the unnamdf® acceptant consents to the essential partscofra

contract regards 8§ 51 Civ.C. traverse the § 12&C).

Some contracts have to be in writing according t
the provisions in the Commercial Code, e.g., ban

contracts or contracts about the transfer of retdtes
(which must be in writing on one document, and awne
ship is transferred by real estate deposit), or yamsto
a special act (e. g., a licence contract for tHgesu of

industrial property which must be in writing, and

enforcement of law becomes valid by registration i
arelevant register of the law).

tract and proposes a change of some inessentitd par
&e.g., a reference to some commercial terms), then,
hen the offeror does not express her/his disagpiav
Ime, the assumption is that the contract, conaluide
wording proposed by the acceptant, will be fuldille

* k % %

The European directives about tenders regulate in
Betail public procurement procedures; in the cake o
underlimit tenders, the directives are limited only by

The written form can be an agreed by contractinghe principles of transparency and rdiecrimination.

parties— where the act does not state it. If a contract
conducted in writing, its changes should be in ingit
but this must be negotiated (see § 272 CC).

©ur new legal regulatior meaning Act No. 137/2006
— in contrast to these directives, describes ufidet
methods of public procurement; there is an effort t

If a business is not marginal, we would recommenshorten time limits, to have less administratiomg &o

a written form also in cases in which the form @ n
stated.

simplify procedures.
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If we attempt to compare the trends of legal regu We should respect European trends and anticipate
lation of the European Community and the new Czedkgal continuation and review of the valid legajuk
legal regulation (Act No. 137/2006), we can say tha tion in the process of the formation of the newland
main streams formed by the regulation of the E€ommercial code. It is important to deepen comparat
correspond with the principles stated for the nestt A researcH?

Concession contracts are not regulated in the new This does not mean that we can draw from the
Act about tenders but in the individual Act No.experience of finished legislation works.

139/2006, which in many cases refers to the new Act we can also analyse current legal regulation of the

about tenders. It is a question whether only ore agontract types of the Third Part of the Commercial

about tenders and concessions was more suitable.  Code. Most of the text of the Act can be used ore
The new Act is about orihird more capacious than dification?

the previous legal regulation. It is difficult fa co The final preparation of a European civil law whose
mmon user of the Act to find “bridges”, connectionsyase is the civil code is too far into the futidewdays

between certain provisions that interrelate. Palibns we can expect fragmentary edits to the actual E'jarti
—e.g. commentaries or texts of the Act with a comme problems.

tary—can help users. In the area of European secondary law, a huge
The use of commercial terms, business customs, agghount of coordination work has already been dtne.

additional clauses (see § 264, 273, 274) to thendett  js known that newer directives are replacing olurees,

of regulation in an act is correct. through the incorporation method.
In the last few years, there has been continuous

work on the recodification of private law. The aoh

this work is a new civil code and a new generahleg

regulation of business obligations, which means ce Doc. JUDr. Karel Marek, CSc., works as adocent of

mmercial code or commercial det. commercial law at Faculty of Law, the Masaryk Unaigy of

There can be doubted whether it makes sense Boo, the Czech Republic, email: karel. marek@lawninea
analyse the topic of contractual business law dhiges * In the Slovak Republic was also published the neMo.
from contemporary legal regulation. Mr. S. Plivas-an 25/2006 about public procurement.See Moravéikova, A.
wers this question in his publication Business @li "¢ New Act No. 25/2006 about Public Procuremen.”
tions? and he is, in this sense, persuaded. We Fons%?ﬁ:ggg;ﬁo?é} LBI?;[IiISItlg\/a;gO%IEk with Running a Business
with his_opinion. D|§c0urse§ about the issue aiie st Pliva, S.:Business ObligationsASPI Prague 2006, 1
useful. The new civil code is partly prepared, the edition, p. 49.

Code will not come into effect in the foreseeablife. 3 Poremska, M.: “Electronic Tenders and Their Seggirit

This article about contractual business law isegal Studies and Practice Journalo. 3/ 2006, p. 250257.

influenced not only by the current proposal of tiev  * Details in, e.g., Kr&, R.; Marek., K.; Petr, M. The Act about
civil code, but also by the European developmenmti-in Public Procurement and the Concession Act with Centan
vil law. ry, Linde Prague 2006.

Poremska, M.: “Compensation for Damages by Using

5
We are particularly interested in the area of civi
p . y . - . . l\/lodern Communications and the Internettggal Advisor
law. European civil law is neither civil law valid the No. 6. 2007

m_em_ber states m. the _E_uropean Commumt_y npr meDetails in, e.g., Bejcek, J.; Elias, K. and team: The Course
principles of the jurisdictions. European CIYI| la®  of Business LawPrague, C. H. Beck, edition. Bejick, J.;
understood as the relevant norms of communitary’law Hajn, P.:How to Conclude Business Contradtinde Prague,
It is typica| that on|y a few particu|ar questio'ms 2004. Oveckova, 1. .a.nd team: _The Commercial Code,, €o
European civil law are regulated and that Europeafl\f}[me”f?kry ',”ri E%'(‘:”éoiﬁ';';‘;?' 010%9:- Eiifg%?(‘:’;’ a'\:']a
.. . " oravcCikova, . i
civil IaV\_/ (_joes nﬁ)t form an integrated systemEro- Legal Adviser of a Business MaXo. 5— 6/2002. Stenglova,
pean civil code” that could close the law of membey. piva S Tomsa M. and tearfihe Commercial Code
states does not exist. There are questions abollt it commentaryPrague, C. H. Beck, f&dition, 2005.
seems that there is a possibility to compose an“Jof To these questions see Pelikanova, I.: “The Prdpoka
reference framework” about questions of contractualivil Legal Regulation,'Legal Forum No. 10/2006, p. 347.
business law. This is acceptable. If the “Joinnexiee 8 Pliva, S.:Business ObligationsASPI Prague, i edition,
framework” were a recommendation, it would also b&006.

agreat starting point for legislators for contragtipar ° The same see Hurdik, J.; Fiala, J.; Lavicky, P.nd%e

ties. ska, K.: The Base and the Tendencies of Developmént

. . . . . Civil Law after the Entrance of the Czech Repulilito the
'I_'o_day, the dlrectlor_1 that aims 6_“ an_ approx'mat'oﬂuropean Union, Symposium of the European Contéxt o

of civil — private law— is an approximation of private Development of Czech Law after 2004, AUMBI 2006156

projects. For example, UNIDROIT belongs to suchatc.

projectst’
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" For details, see, e, g., Silhan, J.: European Contractual Law,
Legal forum No. |1/2006, pp. 381-389. Cech, P.: “Some
Other MNotes to the Limitation of Damages,” Legal Forum,
Mo, 1272006, p. 429,

"' Pelikinova, 1.: “The Propasal of Civil Codification,” Legal
Forum, No. 10/2006, p. 343-354,

The proposal of changes of the Third Part of the Commercial
Code see Bejeek, ). Elas, K. and team: The Course of Busi-

ness Law, Business Obligarions, Stocks and Shares, C, H.
Beck Prague, 1996, 2™ edition 1999 and 3" edition 2003;
Bejéek, ). Business Obligarions (general regulation and con-
tract of purchase), MU Brno, 2™ edition, 1994, p 217 ect. To
the changes of provisions in Pelikinova, 1.: Commemtary to
the Commereial Code, 3™, 4™ and 5™ edition, Linde Prague,
1996, 1997, 1999, 959 p,



