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I. INTRODUCTION

The current Czech law and the Dutch legal regula-
tion, could be said, comain two different approaches
with respect of the regulation of the internal governance
of associations.

In the Czech Republic, the Act no. 83/1990 Coll., on
Association of Citizens leaves the issue of the internal
organisation of associations up to their articles, merely
specifving that the information about the bodies forms
is an essential element of articles of association. It pro-
vides that, at the time of establishment, the minimum
internal organisational structure of an association needs
1o be specified with respect of the purpose of a parti-
cular association.'
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This regulation is explained with reference to
internal autonomy of associations but it is, 1o a certain
extent, in conflict with the protection of justified
interests of members and the protection of third party
rights,

It appears from the general civil law regulation that
the fundamental defining characteristic of all legal
persons, i.e. associations included, is the existence of
a statutory body which makes external acts in the name
of an association. Without this, the existence of an asso-
ciation would be hardly imaginable. The following
bodies tend 10 be commonly established: a supreme
body (general meeting), an executive body (the mana-
gement board) and a controlling body (supervisory
hoard or controller).
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It is, however, possible for an association in thé Art. 2:40 of the Dutch Civil Code, all competesc
Czech Republic to have, due to the existence of ontegarding the association that have not been askigy
avery general legal regulation, a single bodyone the law or the articles of association to otheriesd

which represents the association in external nsatter The management board convenes the general. meet
The Dutch Civil Code, by contrast, specifies quiteng and the chairman and secretary of the managemen
strictly which bodies must and may be establishedl a board have similar positions in the general meeting
also sets up the rights and obligations of suchdspd unless otherwise regulated in the articles of dasoc
including some provisions on the manner of appointi tion.** The law presupposes the personal appearance of
and dismissing, as well as the requirements placed the members at the place of meeting. The articfes o
individual members of the bodies and their rightsl a association may regulate that there is a meeting of
duties. delegates instead of a general meetmighis happens
The text below is a comparisorof the current mostly when the number of members is too high to
Czech and Dutch legal regulations which govern thigave an orderly or efficient meeting. Often the rhers
area. This article, however, also contains a sumpmfr are then divided into sections and the delegates ar
basic changes contained in the outline proposahef appointed per section. The meeting of delegatesteas

new Civil Codé, which should be, if adopted, the fun Same competences as the general meeting of members.
damental basis for the law of associations in thec That means that members who are not delegates have

Republic. only the right to vote for a delegate or to be doés
such.

II. THE SUPREME BODY
lIl. THE MANAGEMENT BODY

The supreme body of an association is mostly the
general meeting of all members of the associathen. ~ The management body is needed for managing and
ageneral rule the members of an association aré- pas€eing to everyday matters. Its task is ‘managenment
cipants of this general meeting (an assembly afsme  the broad sense of the word (performance of interna
ciation, a congress of an association, a convengim).  tasks) and ‘external representation’. It may cdrsfigin

Such a body may typically take crucial decisiond'dividual (a president) or a group body (managemen
concerning the actual existence and activity of th0ard of anassociation, committee of an assoajtio
association; it is vested with the most importaghts Its operation is determined in the Czech Republic
(e.g. to appoint and recall members of the managemeénainly by articles of association; unless provided
and the controlling body, deal with membership éssu otherwise, the general regulation contained in iBect

decide upon the termination of existence of anaisso20 of the Civil Code shall apply if it is the stadty
ation). body of an association.

The Czech Act on Associations of Citizen does not The appointment and dismissal of members of the
specify any rules for existence, convening andsiesi Management body of an association is not regulated

making of such a body and leaves their formulatipn the Act on Association of Citizens, and is lefttopthe
to the articles of association. regulation in the articles. The main task of the

pfnanagement board is to manage the organisation. The

bers must have voting rights in the general megting®9@l regulation does not expressly provide for any
but most authors agree on historical and practicd@Nnts or duties on the part of members of the mana
grounds that an association may also have a categor 98ment board and leaves this issue entirely ugéo t
members without voting rightsAll members have one a'ticles of association.

vote, unless the articles of association regulabero By contrast, in the Netherlands, the appointment of
wise® The general meeting of members as the suprerfitembers of the management body (board) of the
body of the association has several mandatory compssociation is regulated in the law. There is gisen
tences: the right to appoint, suspend and disrfies tspace for individual variatiotf.

members of the management bddip receive the Normally the general meeting allows the possibility
annual report including the balance sheet and stateto all of its memberg to directly or indirectly? parti
ment of income and expenditureof the management cipate in the voting process. It is allowed thag th
board® the amendment of the articles of associalitm, articles of association regulate that less thahdfahe
decide about the conversion of the association intmanagement board are appointed by others than-mem
another type of legal persdh,to decide about the bers. Normally the members of the management board
merger with another associatidnand about the are chosen from among the members, but the arti€les
splitting of the associatidf) as well as to dissolve the association may rule that members of the management
associatior> The general meeting also has, accordingre outsiders’

In the Netherlands, the law provides that all me
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The competence talismissthe members of the ation is the recipient of subsidies from public bets,
management body (board) of an association is dgiwen which is somewhat counter to the principles of gcot
the body that has appointed the members of the mari@n of public interests. However, if an associatio
gement. It seems practical to assume the generatt mevants to be transparent, then the existence of such
ing may also dismiss a member of the managemeabody is more than desirable.
board when the appointing body does not do so, when |n the Netherlands, articles of association map als
the concerned member of the management board deggablish other bodies to which specific competence
not function well. can be assigned that the law does not obligatonfeco

The law describes for the association the task®f tto bodies regulated by law. The supervisory body
management manage the legal pers&hit thus has to (board or individual body) is not a mandatory bollyt
do everything that, according to its purpose adest is created in bigger associations and associatiotis
means helps to realize the purpose of the legabper  an enterprise. The law takes the existence of arsup

Legally the management board has a representativigory board in certain rules into account.
power for the organizatioft. The management board of  The members of the supervisory body have the task
an association has duties towards the generalmgeefi to review the annual report, with balance sheet and
members: it has to care for the proper converilmgd statement of income and expenditure, and sign this,
informing — of the general meeting of members, for amogether with members of the management b&4fthe
orderly general meeting of memb®sand for the articles of association may assign more competetuces
execution of lawful decisions, taken at that megtin the supervisory body. In general, the task of tiyges
The management board of an association is (for tisory body is to supervise the policy of the mana
greatest part) appointed by the general meeting gément board and the general course of affairhef t
members and is responsible to that body. The managesociation and, if relevant, its enterprise anddaise
ment board has to render annually an account of itise management body. The members of the supervisory
activities to the general meeting of membéend to body have to perform their task in the interesttuf
establish the annual balance sheet and statementas$ociation and its enterpriSeThe articles of associa
income and expendituré. tion may assign the supervisory board the right to

The articles of association may regulate that thguspend the members of the management board and to
genera| meeting has to approve of certain acthef tconvene a general meeting of members to decidetabou
management board. The management board of H]'e dismissal of them. Different from what one webul
association does not have the competence to tae déhink, the supervisory body has not automaticatly t
sions in situations that are not regulated in thiglas competence to represent the association in case of
of associations. According to art. 2:40 of the Dutcconflicting interests between the board (membens) a
Civil Code, this competence lies with the generaem the association. It may receive this competencthén
ting of members. Of course, in urgent situatiome t articles of association.
management board can take (provisional) measures. The regulation of the appointment and dismissal of
The management board also has to make proposalstie members of the supervisory board is left to the
case of structural changes of the organizationdiee  articles of association. Mostly this is the competeof
version,” mergef® and splitting?’ the general meeting of membé?s.

V. OTHER BODIES
IV. THE CONTROL BODY
Both in the Czech Republic and in the Netherlands,
The control body tends to be established mainly isome other bodies may also be created by theemtid
order to secure supervision of economic activitiethe association. These include a competition committee,
association. aballot committee etc.

The supervisory body of an association in the Czech In addition, in the Netherlands, in case that the
Republic, if established under the articles, mainlgssociation has not a supervisory body and in trese
makes sure that the means of the association atkinis the annual report, balance sheet and statemerits of
harmony with its purpose and goals. It may consist come and expenditure are not accompanied by & state
an individual (controller) or a group body (a coiiiir@y  ment of a registered accountinthe general meeting
or a supervisory board). Its establishment is natrm of members appoints an audit committee of at lwest
dated by the law even in those cases when the iassanembers?
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VI. INTERNAL GOVERNANCE gets should, establish such a body in order torsigse
IN THE PROPOSAL OF THE NEW its proper management and its transpar&ncy
CZECH CIVIL CODE The draft proposal also includes the new possjbilit

of establishing an arbitration committee, which is
authorised to settle disputes between memberstand t
association, including to decide on dismissing anme
ber from the association. An objection may be filed
against the decision of the commission, which &nth
decided upon by a court. A decision by the arbdrat

of the draft proposal sets the legal regime of llegg§ommittee may, if certain conditions specified byl
persons in a general manner, as well as the spatigh '€ Satisfied, be directly enforceable.

of the regulation of the corporate and foundatitypes The final shape of the new regulation of private la
of legal persons, including the legal forms of asmo is presently still being discussed among profess&n
tions, foundations, endowment funds and institiion legislators and politicians.

There is the intention that the Act No. 83/19901Cah

Associations of Citizens should be cancelled, the

regulation of associations should be shifted irie t VII. CONCLUSIONS

Civil Code and the legal form of association should

serve as a general regulation for legal personthef To conclude, there is a clear distinction betwéen t
corporation type. The proposal takes over somectspeCzech and Dutch conceptions of internal governarfice
from the currently valid legal regulation of assditins ~associations.

In spring 2005 and again in 2008, the draft versio
of the new Czech Civil Code was published in thenfo
accepted by the Ministry’s feodification committee
and submitted to legal professionals for a widscads
sion. Under the approved legislative intent, tinst fpart

(Act No. 83/1990 Coll.). Other features akmrrowed’ On the one hand, the Czech Act on Association of
from the legal regulation of cooperatives and otheCitizens leaves the regulation of internal relagion
business companiés. entirely and exclusively up to the provisions in the

The proposal brings a whole range of changewticles. The Dutch Civil Code, on the other hand,
concerning internal governance of associations. Tigpecifies quite strictly which bodies must and nhay
proposed regulation in the new Civil Code relieglian  established and also sets up the rights and olaligabf
traditional triad of bodies of associations. Théigaio-  such bodies, including some provisions on the manne
ry bodies should be: the supreme body (a meeting of appointing and dismissing, well as the requiratse
members) and the management bedjther collective placed on individual members of the bodies andrthei
or individual (a committee, a director). The exigte of rights and duties.
the body of a control and review nature is not gali The absence of rules for the internal organisation
tory only if an association (in the articles) wist&®  (i.e. by a dispositive regulation that would be lagp
The proposal also includes the possibility of dghb unless the articles of association provide othexvis
ing an arbitration committee. gives rise to a number of disputes and stalemate: si

As regards the position of the supreme body of afpns in actual practic& This is mainly the result of
association (i.e. the general meeting), the prdposiasufficient delimitation of powers of the indiviel
delimits, in a mandatory way, its minimal competgnc internal bodies established in associations.
the manner in which it is convened and managed, the The draft proposal of the new Czech Civil Code
preparation of the relevant documentation, thetsigii contains, sometimes following the model of the Dutc
members of association in connection with the menCivil Code, a whole range of provisions regulatthg
bers’ meeting and the invalidity of a resolutin. position of internal bodies of the association.

Legally, the position of the management body of the The proposed regulation is, however, relatively
association is regulated by the proposal by thecipie  extensive and sometimes too influenced by the aegul
that the supreme body of an association (i.e. éme@l tion of internal relations of business companiekictv
meeting) must have either direct or indirect effent the author of this article does not consider toopé-
the appointment of such a body. In other casedetied  mal. Although the explanatory note to the drafyusal
regime of this body of the association should bgroclaims the freedom of associations when requdati
determined by the general regulation of the legaitp  their internal relatiors, the law sets a relatively strict
on of statutory bodies, which is common for alldgmf regulation which appears too complex for the puegos

legal persons. of associations (especially small and medium st&ssa
The duty to create a control or revision body i$ ncciations).

included, even in respect of the future, as angabbry The regulation of the internal organisation of

requirement in the draft proposal of the new act. associations should, on the one hand, respectrdaslb

However, mostly, any association which wishes teonception of autonomy and selévernance of asso
be a recipient of subsidies and loans from publid-b ciations but, on the other, the law should provide
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least some basic internal structure of the asdoniat person in accordance with the articles of assariatSee

mainly in order to provide protection to memberd &m

forestall the possible creation of disputes coricgrn

competencies.
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1 See Art. 6 Section 2 of the Act on Association @fzéns,
which provides the following: The articles shakdbse: ...d)
its bodies, their establishment and determinatiénsaid
bodies and its members authorized to act in theenama on
behalf, of the association...

2 Any comparison of legal regulations always needsake

into consideration the cultural and historical eiéfnces in the

development of the relevant countries. The extadt@ntent
of the legal regulation then follows from the pictt situation
and the level of the legal culture of the givertesta

3 Elias, K, Zuklinova, M: Consolidated version of theo-
posal of the New Civil Code from 30. 6. 2008, wwst}
ce.cz, cited 8. 9. 2008.

4 Art. 2:38 of the Dutch Civil Code

5 E.g. minors, members on the waitiligt for an allotment,

more about this in Dif/an der Ploeg: Van vereniging en
stichting, codperatie en onderlinge warborgmaatsgoijadth
edition, 2002, p. 171.
22 The chairman of the management board normally shiag
meeting of the general meeting of members. Therelzai of
the meeting has the right to establish that a aetis made
and-in case of an oral proposathe content of the decision.
See art. 2:13 s. 3 and art. 41 of the Dutch Ciotl€

Art. 2:47 of the Dutch Civil Code
24 Art. 2:48 of the Dutch Civil Code
25 Art. 2:18 of the Dutch Civil Code
% See art. 2:312 of the Dutch Civil Code (concerrdegal
persons).
27 See art. 2:334f of the Dutch Civil Code (concerthdegal
persons).
% Art. 2:48 s. 1 of the Dutch Civil Code
2 This is the description of the task of the supemyisboard
of the public and closed companies limited by stiaset. 2:
140/250 s. 2 of the Dutch Civil Code

%0 Compare Rechtspersonen (Legal persons), (loosd, leaf

Stille, Vereniging, art. 48 nr. 5.
31 Or an accountargdministration consultant
%2 See art. 2:48 s. 2 of the Dutch Civil Code

% The new term ‘foundation’ [fundace” in Czech] i®tn
asynonym for ‘foundations’ [nadace in Czech], bugemeral

members who have not yet qualified in certain aspec designation of some property base devoted to afpsacial

A minor may exercise his voting rights unless théilag of
associations state otherwise. In the last case I¢igal
representative may vote for the minor. See ar3 8:12 of the
Dutch Civil Code.

6 Art. 2:38 s. 1 of the Dutch Civil Code

" As stated at the beginning, this rule is allowedhe arti
cles of associatian

8 Art. 2:4849 of the Dutch Civil Code

° Art. 2:42-430f the Dutch Civil Code

10 Art. 2:18 of the Dutch Civil Code

11 Art. 2:317 of the Dutch Civil Code

12 Art. 2:334m of the Dutch Civil Code.

13 Art. 2:42 s. 4 of the Dutch Civil Code.

1 Seeart. 2:41 s. 1 and art. 38 s. 2 of the Duteii Code

15 Art. 2:39 of the Dutch Civil Code

18 Art. 2:37 s. 13 of the Dutch Civil Code.

7 Certain types of members may not, according taatlieles
of association, have the right to vote.

8 This may be via regional or sectional electors, the
electors could also be the directly appointed membé the
supervisory board.

19 Art. 2:37 s. 1 of the Dutch Civil Code

2 gee art. 2:44 s. 1 and 2:291 s. 1 of the Dutchl Civile

2L For more details, see art. 2:45 and 2:292 of theDCivil
Code. As in the case of public and private commaiiénd
other legal persons) the association or foundalias only

purpose.

34 Many debatable issues have already been discusitled w

the main drafter of the proposal and subsequentigified in
such a way that they correspond to the needs afahgrofit
sector.

%5 See Art. 239 of the draft version of the generat pathe
Civil Code, in: Elias, K, Zuklinova, M: Consolidaterersion
of the proposal of the New Civil Code from 30. 608 2008,
www.justice.cz, cited 8. 9. 2008.

38 See Art. 222238 of the draft version of the general part of

the Civil Code, in: Elias, K., Zuklinova, M: Constdted ver
sion of the proposal of the New Civil Code from 802008,
www.justice.cz, cited 8. 9. 2008.

%" The granting of subsidies is partly regulated by fnd

partly a matter of the policy of the central ordbgovernment
authorities. The funding conditions are mostly set down
by law. The grant rules are set by individual ntimés and
public funds, e.g. the State Fund for the Enviromtn¢he
Grant Agency of the Czech Republic etc. After tefomm of
the public administration carried out at the begignof the
new millennium, the situation has improved. Nowaaven
regional units and municipalities have their owrigies on
providing subsidies.

38 For more details on this issue, see e.g. TeleGpalkové
pravo [Law of Associations], C. H. Beck, Praha, 899. 132.
% The explanatory note mentions the specificatiothef‘sta

tutory minimum”; associations may regulate theimee
tences beyond this minimum.

limited possibilities to object to third partiesatithe members
of the management board have not represented tied le
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