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Introduction

The system of consumer protection may be classifi-
ed from several points of view. The most elementary
classification distinguishes between private law protec-
tion and public law protection. While private law
protection is provided for mainly in the Civil Code No.
40/1964 Sb., as subsequently amended, and in other
legal regulations containing norms governing private
law relations — such as the Act No. 99/1963 Sh., the
Rules of Civil Procedure, and the Act No. 539/1998 Sh.
on Liability for Damage Caused by Faulty Products, the
public law protection of consumers is to be found
mainly in the following legal regulations:

s the Act No. 634/1992 Sh., on Consumer Protection;

* the Act No. 64/1986 Sh., on Crech Commercial
Inspection;

* the Act No. 326/1990 Sh., on Prices;

e the Act No. 146/2002 Sb., on State Agricultural and
Food Inspection:

 the Act No. 11071997 Sbh., on Foodstufts and To-
bacco Products:

s the Act No, 102/2001 Sh,, on General Safety of

Products;

* the Act No. 22/1997 Sb., on Technical Require-
ments on Products;

* the Act No. 40/1995 Sb., on Regulation of Adver-
lising

o the Act No. 455/1991 Sh., on Trades; and

« the Act No. 1432001 Sb., on the Protection of Eco-
nomic Competition,

Criminal Code No. 140/1961 Sb. defines the offence
of “harm caused to a consumer™ (Section 121) as an act
committed by anyone who “causes damage to the
property of another person in a not insignificant amount
by harming a consumer by, above all, cheating him as
regards quality, quantity, or weight of goods, or who
launches products, works, or services on the market in
a large extent, concealing any of their significant faults.
Any such person shall be punished by a term of
imprisonment of six months to three years or the pro-
hibition of activity or a monetary punishment.” The
Criminal Code also deals with consumer protection in
its provisions defining some economic erimes (Chapter
IT of the Criminal Code).

When dealing with the distinction between private
law protection and the public law protection of
consumers, one may note that the boundaries — or, to be
more precise, the legal regulations — do not often draw
a strict line ol separation between them. For instance,
Section 39 of the Civil Code declares as null and void
all legal acts that are either in conflict with law (contra
legem) or Iry 1o circumvent it (in fravdem legis).
Although the Civil Code is a typical private law norm,
it declares as null and void not only those legal acts that
are made in conflict with the mandatory norms of
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private law but also those that contravene the mandtion usually requires the consumer to take acttepss
tory norms of public law. Similarly, the Consumerand become involved in the proceedifgs.
Protection Act affects private law relations, alibb it Although the overlap of consumer protection under
is a typical public law regulation (cf., for ins@the private law and public law is quite clear in thgdesys
ban on the conclusion of purchase contracts, dumatitem, the mutual harmony and conceptual interconnec
contracts, and other contracts where their indise& tion (e.g., of terms, institutes) is not entirelypuoble
ject mattet consists of a dangerous product that may hgatic.
mistaken for foodstuffs, cf., Section 7a).

The Consumer Protection Act describes the basic
duties of suppliers (as defined in Section 52 ef@ivil  The grounding of consumer protection
Code) as follows: to sell honestly, i.e., to sellthe jn private law regulations
correct weight, measure, or amount and to allow

consumers to verify the correctness of such datagl The basic private law regulations governing private
products and services in the prescribed qualitg, thaw relations are the Civil Code and the Commercial
quality stated by the seller or the usual qualitle Code. The most elementary aspects of the private la
price. must be negotiated in harmony with priceyrotection of consumers could be identified in the
regulations; it must be correctly charged and niest “actual protection of consumers” in private lawarel
rounded in case of cash payments. Suppliers are @gns arising mainly from legal acts, i.e., consume
pressly required to observe good manners (“Thersellobligations (cf., the Civil Code, the Commercialdgo
may not act in conflict with good manners whenisgll and other regulations), consumer protection within
goods and providing services, primarily not dis¢fim pysiness competition (cf., the Commercial Code and
nating the consumer in any way”, as provided in-Segther regulations), and analysable from the petsmec
tion 6 of the Consumer Protection Act). Any disdFim of substantive law and procedural law.
nation of consumers is offered as an example oft SUC  An explicit legal foundation of consumer protection
immoral behaviour. in Czech private law has been developing since the
The Consumer Protection Act prohibits any -pro1990s. Amendments to existing legal regulations
duction, import, export, offer, sale, and donatioh (mostly the Civil Code) implemented consumer -pro
dangerous products that may be mistaken for foogection directives in the Czech legal system. Aligio
stuffs, as well as any offer, sale, and exportrofipcts the legal regulation prior to the implementation of
or goods intended for humanitarian purposes. directives could- and did— serve for consumer protec
The key provision protecting consumers in theion, the general provisions tended to be usedHisr
Consumer Protection Act is Section 8, which prdkibi purpose (most typically Section 39 of the Civil @od
any deception of consumers (e.g., by incorrect,- noproviding for ‘immoral agreements’, which could be
attested, incomplete, imprecise, ambiguous, or gxag characterised- from the point of view of consumer
rated data, as well as by any mdiaclosure of informa  protection— as immorally advantageous to one of the
tion, etc.). In connection with the general clapsehi contracting parties the supplier).
biting consumer deception, it needs to be pointed o  However, it would be wrong to assume that censu
that where any behaviour deceiving consumers i§er protection got into the Czech legal system asly
classifiable as unfair competition, one may seeke®s 3 result of implementation of EC consumer protection
not only on account of liability for breach of agéd directives. In a certain way, the pt689 consumer
duty —thanks to consumer protection (under the Censirotection (e.g., the sale of goods in shops, finetkin
mer Protection Act)- but may also seek protectionSection 612 and subsequent sections of the Civilefo
within the context of business competition (undee t was stricter than is currently required by EC law
Commercial Code). (namely Directive 1999/44/EC). This was, however,
Another important provision overlapping with theafragmentary, casby-case protection, since the gene
private law protection of consumers is contained iral principle of consumer protection (cf., Sectteh of
Section 9 of the Consumer Protection Act on informahe Civil Code, Directive 93/13/EEC, and Directive
tion duty. The duty to inform is one of the keyidat 2005/29/EC) was not introduced into the Czech legal
placed on suppliers (typically in the case of ‘@digte order.

contracts” defined in Sections 53 (3), (4), (6) &3a of The first step of Czech legislators when imple
the Civil Code). menting the private law protection of consumers teas

Private law protection of consumers mostly haadopt a new contractual type of travel contracthia
asubsequent nature, while public law protection i€ivil Code. This occurred on the basis of Act No.
mainly preventive. Public law protection typicatlpes 159/1999 Sb. on Some Conditions for Business
not require any active behaviour on the part of thActivities in the Field of Tourism, effective frorh
consumer, but the consumer has little authorityr ovéDctober 2000, whereby Directive 90/314/EEC was
possible proceedings. By contrast, private law qirot implemented.
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This amendment to the Civil Code, however, wa84/450/EEC, the Directives of the European Parligme
just a partial assertion of consumer protectionabse and of the Council 97/7/EC, 98/27/EC and 2002/65/EC
neither the Civil Code nor the Commercial Code hadnd the Regulation of European Parliament and ®f th
previously been operating with the notion of theCouncil (EC) No. 2006/2004 (Directive on Unfair
“consumer”. The provision on the sale of goods ii€Commercial Practices). Changes were made mainly in
shops uses the terms “buyer” and “seller” (thougthe Act on Consumer Protection, which presently
aspecific one), while the contracting parties te thcontains an express ban on unfair business practice
travel contract are referred to as “customers” drat  which subsumes, among other, aggressive and decep
vel agencies”. The consumer as a specific contrgctitive practices. Changes also occurred in the Comimer
party requiring special protection has been pregent al Code in connection with a ban on comparative
the Czech Civil Code only after the passage daddvertising— or, more precisely, permitting it under
amendment No. 367/2000 Sb., effective from 1 Jgnuacertain conditions (comparative advertising is \atd
2001, whereby the Directives 93/13/EEC, 97/7/EC and case the seller uses any of the unfair business
85/577/EEC were implemented into the Czech legalractices defined in the Act on Consumer Protegtion
order. The amendment introduced the pair of terms The implementation of Directive 2005/29/ES in the
“‘consumer” and “supplier”, defined a “consumer €onCzech legal order has not become, however, retidnte
tract”, provided for a general protection of consus) the Civil Code, which cannot be considered as ctrre
and added a special provision protecting consumetsus, for instance, the issue of a real offer, Whicto
when concluding agreements by distance and in othge explicitly forbidden in the context of Directive
than usual business premises. 97/7/EC, Directive 2005/29/EC, and the legal regula

The Commercial Code did not escape the legisléions of EU member states, is essentially allowethe
tors’ attention when providing for the protectiofi o Czech Republic: consumers are simply not obliged to
consumers in private law. Act No. 370/2000 Sheeff return the subject matter of any unsolicited swgmpli
tive from 1 January 2001, introduced consumer groteback to suppliers (cf., Section 53(9) of the C&idde).
tion in the Commercial Code, e.g., by banning the |n addition to amendments of the two fundamental
exclusion— by mutual agreement of applying those codes regulating private law relations, i.e., theilC
consumer protection provisions that are containetlé  Code and the Commercial Code, some independent
Civil Code. This is because the Commercial Code haggaj regu|ati0ns on consumer protection have been
previously contained consumer protection only withi agdopted as well. This concerns, above all, Act No.
provisions prohibiting unfair competition of entrepe  59/1998 Sb., on Liability for Damage Caused by §aul
urs (Section 44 and subsequent sections). Products (effective from 1 June 1998) and Act No.

A special provision on timesharing contracts wa821/2001 Sh., on Some Conditions for the Conclusion
introduced into the Civil Code by Act No. 135/2002o0f Consumer Loans (effective from 1 January 2002).
Sb., effective from 1 JU'y 2002, Whereby Directive Apart from Specia| regu|ati0n5 protecting, among
94/47/EC was implemented. others, also consumers, there are special prosgision

In 2002, an extensive amendment of the provisiowithin some other regulations offering consumer
on the sale of goods in shops within the context gfrotection, e.g., Act No. 37/2004 Sb., on Insurance
Directive 1999/44/EC was carried out (by adoptirgg A Contracts Amending Related Acts (the Insurance
No. 136/2002 Sbh., effective from 1 January 2003). Contract Act), as subsequently amended.

In 2002, an essential amendment of general provisi From the abowenentioned outline, one may
ons protecting consumers in the Civil Code wasonclude that private law regulation of consumes- pr
adopted (Act No. 56/2006 Sb., effective from 8 Mmarctection seems to be rather scattered in variouslaeg
2006). The provisions on consumer contracts (Parttlons. A similar method of implementing directives
Chapter V of the Civil Code) were supplemented witloccurs in, e.g., Estonia, which has adopted a génet
provisions on agreements on financial services loenc on consumer protection, has implemented some
ded at a distance these were essentially shifted fromdirectives into its Civil Code, and has passed ispec
the Securities Act (Section 44M4i of Securities Act acts implementing specific consumer protecfion.

No. 591/1992 Sb., prior to its amendment by Act No. |t js worth noting in this connection that the draf
56/2006 Sb.). The provisions on agreements Ofersion of the new Civil Code avoids the issue of
securities concluded at a distance were incorpdrat@onsumer protectidn(save for some exceptions, e.g.,
into the Securities Act (Part 2, Chapter V) by amccessory contracts, late payment charges, unfair
amendment in the form of Act No. 257/2004 Sb. Competition, sale of goods in Shops) on the gromhds

In 2008, Act No. 36/2008 Sh. implemented into theonsumer protection will be subject to a special la
Czech legal order the Directive of the European The currently valid Civil Code includes consumer
Parliament and of the Council 2005/29/EC on Unfaiprotection among its genera| provisions (Part Iné&sal

Commercial Practices towards consumers in interngkovisions), which cannot be considered as a skruct
markets, amending the Directive of the Council
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rally correct solution. Since contracts form onetltd Consumer contract

reasons for the formation of obligations (Secti@9 4f

the Civil Code), it would be more suitable to resttae Consumer contracts involve, within the sense of
system of the Civil Code and subsume consumeection 52(1) of the Civil Code, contracts of purs,
protection within the general provisions of law ofcontracts for specific work, or other contractsvided
obligations (Part VIII, Law of Obligations). Anothe that the contracting parties are the consumer emite
solution might be to adopt a special law providiog hand and the supplier on the other.

acomplex protection of consumers in private law prior to the amendment of the Civil Code by Act

relations (this is the case in, for instance, Ska Nq 56/2006 Sh., amending Act No. 256/2004 Sb., on

where private law consumer protection is containegsiness in Capital Markets, as subsequently antende

yV|th|n Act No. 108/2000 Z.z. on Con_sumer Protection,q other related legislation, Section 52(1) of @il

in Door-to-door Trade and HormBhopping Sale). Code delimited the consumer contract as follows:
An analysis of the actual provisions in Sectiong 51 “contracts of purchase, contracts for specific wark

62 of the Civil Code does not, in our opinion, r@ve other contracts regulated in Part VIII of this adthe

any system: amendment removed the limitation on the subject

e Section 5la CC: consumer contractsgeneral competence of consumer protection in private law
issues relations. A highly debated issue was, among otltees

+ Section 52 CC: general definitions of consumefiuestion of whether there is subject competendega
contracts relations arising from, e.g., innominate contraots

some contracts regulated by the Commercial Code.

Referring to the definition of the consumer contrac
de lege latait may be claimed with confidence that the
provisions of consumer contracts will apply to all
. private law relations arising from both nominated an
* Section 57 CC: consumer contracts concluded ouhominate contracts, be they regulated by prowsiof

side the supplier's customary business premises \,hatever private law regulations, as long as the co
* Sections 5862 CC: time sharing (contracts to uUs&racting parties involve the consumer and the seppl

abuilding or its part on a timeshare basis) This concerns not only legal relations which are
exclusively subject to the regimes of the Civil @oal

The general provisions (Section 52 CC) aréhe Commercial Code, but also legal relations -esta
followed by a legal regulation of specific consumeplished by contracts defined (and named) in otbgall
contracts (distance contracts, distance contracts fregulations, e.g., the Act on Ownership of Flate. (i
financial services) and further general provisionigal relations established by a construction agese
(Sections 5856 CC) offering general protection toand an agreement on the transfer of ownership of
consumers, i.e., having a direct connection to i&ect aunit’).

52 CC). What follows is a legal regulation of sfieci The legal regulation of consumer contracts will
consumer contracts. apply to legal relations according to the legaltrins

It would be logical— in order to preserve the ments effective at the time of the making of thgale
systematic progression from general to specifito ~act giving rise to such relations. Thus, for ins@n
deal with the general regulations first, i.e., raage the Where a construction agreement was concluded faior
provisions as follows: the current provisions ic®ms the effective date of amendment No. 56/2006 Sb., it
51a, 52, 55 and 56 should be followed by specig@nnot be considered as a consumer contract beitause
regulation, as delimited by the current provisidns Was not regulated in Part VIl of the Civil Colle.

* Sections 5354 CC: distance contracts

* Sections 54&b4d CC: distance contracts for firan
cial services

e Sections 5556 CC: general consumer protection

Sections 5%4, 54a54d, 57, 582. (Moreover, time A consumer contract does not have any prescribed
sharing might be more correctly included in prasis  form. Its form depends on the relevant contracetyp
dealing with the regulation of leases.) A consumer contract can, thus, be concluded as-a wri

The unsystematic character and the fragmentationtten, oral, or implied agreement.
both in the Civil Code and the actual regulation of A consumer contract may be characterised as a bila
private law protection of consumersre highly typical teral, addressed legal act giving a legal reasom &y
of the attitudes of Czech legislators towards careyu nallagmatic legal relation between a consumer and
protection in the Czech legal order. asupplier (i.e., a consumer law relation).
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A consumer contract does not represent any specéspecial consumer legal relation will also always b
type of agreemefit what is decisive for determining regulated by provisions regulating special consumer
whether a certain contract is a consumer contranbb obligations. Where, however, it expressly followsnf
is the nature of the parties to the contract. Tilgest the nature of the provision that both or, as theeaaay
matter (i.e., the classic element for general ages#s) be, all of the provisions regulating the speciaistamer
is entirely irrelevant. relation cannot apply at the same time, the priaogs

On the most general level, a debate may be Idgx specialis derogat legis generakell apply. This
about the suitability of the concept of “consumenc concerns, for instance, tirgharing contracts concluded
tract”. The individual language versions of EC dire by means of distance communication. Such a legal
ves approach the notion in two ways. The French; Sprelation will be regulated by the general provisiam
nish, Portuguese, and ltalian versions use the tetfie protection of consumers (Sections 55 and S@ef
“contracts concluded with consumergles contrats Civil Code) since it is a legal relation establidlun the
conclus avec les consommateurs, los contratos- cefasis of a consumer contract, and the provisiorthef
brados con consumidores, contratos celebrados com givil Code on consumer contracts concluded by means
consumidores, contratti stipulati con i consumatori of distance communication (Sections %8 of the Civil
while the German, English, Polish, and Czech vessio Code) and time sharing (Sections-68 of the Civil
operate with the term “consumer contra¢Verbrau  Code). What will also apply in such a case will be

chervertragen, consumer contracts, umowa konsumerffovisions regulating leases (Section 663 and- sub
ka, spotiebitelskd smlouva). sequent sections of the Civil Code), obligatiorsal

From the point of view of legal theory, the term@cts, etc. However, where the contract is concluded
“contract concluded with a consumer” is more precisOUtSide the supplier's customary business premises,

because it is a contract concluded with a spepiity ©NlY Provisions on general consumer and time sbarin
to the contract. will apply because provisions on consumer contracts

c?ncluded outside one’s customary business premises
8o not apply to leases [Section 57(4)a of the Civil
Code].

Consumer contracts may be classified into gener
consumer contracts (Section 52 of the Civil Codg) a
special consumer contracts. The latter are furdihad- ) )
ed according to the manner in which they are cafezlu By way of conclusion, it needs to be noted that the
(contracts concluded at a distance, contracts adad draft proposal of the new civil code neither reesfthe
outside the supplier's customary business premises) Sad situation nor strives to improve it.

Distance contracts for financial serviecesoncluded
at a distance or by means of distance communication
may be characterised as distance contracts buheat
same time, as a special type of distance contiasts ~ prof. JUDr. Josef Fiala, CSc., works as a profesgagivil
cause they are consumer contracts whose subjetrmatew at Faculty of Law, the Masaryk University ofriy, the
is financial services. Czech Republic, email: josef.fiala@law.muni.cz

JUDr. Markéta Seluck&hD., works as lecturer in civil law at
Faculty of Law, the Masaryk University of Brno, tkizech
Republic, email: marketa.selucka@law.muni.cz
Conclusion 1« .. what the specific behaviour of subjects of cilaw
focuses on, i.e., the subject matter of a spesdidal relation
) ) ] ) regulated by civil law. The amendment to Civil Cole.

Since private law protection of consumers in Czechpg/1991 Sh. specifiee in view of the new social deve
law de lege latais quite fragmented and unconnectediopments— the conception of the subject matter of civil law
the exact classification of the consumer contract felations in such a way that it considers thingsbeo the
crucial, mainly in order to find out which provisie of ~Subject matter of such relations where the nattitbeothings,
the Civil Code or some other legal regulation will@"; Of Some other property value makes it posgiSktion

. . . 118(1)).” Fiala, J. et alObcanské pravo hmotné [Substantive
regulate a private law relation established undher tCiviI(L)gw] 39 edition Bmocglgpfngia3%0311369[6_97

contract. The mutual rela_tionship of such provisionz Kanda, A., Matejka, J. “Spoticbitelské smlouvy a jejich vy-
also needs to be taken into account because Wh%Fﬁlm vinformaéni spole¢nosti” [“Consumer Contracts and
acertain obligation falls within the applicabilitpf  Their Importance in the Information Society’]. IRocta
several directives protecting consumers, it is isgile  Marté Knappové k 80. narozenindm, Praha: ASPI, 2005,
to exclude the applicability of some directive bys.162.

applying another. In other words, the legal refatis * Pisuke, H., In Wilhelmsson, T., Tuominen, S., Tutanéi.
regulated by all directives on consumer protectiofonsumer Law in Information Society™ ed. The Hague/

which may be applie@C-423/97 Travel Vac SL v. Ma L_ondon/Boston . Kluwer Law Internatio_nal, 2001, Bp-37.
nuel José Antelm Sanchis “A fragmentary, cas®y-case regulation of consumer pro
.. . tection by means of a detailed takeer of the normative
Apart  from _the general provisions protectingeontent of the relevant European directive is motever,
consumers (Sections 52, 55 and 56 of the Civil G;odeanticipated by the code. According to the propdséehtion
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of the code, so-called ‘consumer law” should be regulated —
similarly to Austria and other countries — by a particular law.
The reason for this solution consists in the instability of legal
regulation in this area since amendments are very frequent,”
The Draft of Civil Code, commentary to Sections 361-370,
p. 72

A Similarly 1o Section 612 and subsequent sections of the
Civil Code, cf. the Judgment of the Supreme Court of 27 July
2006, ref. No. 33 Odo 1314/2005.

" The Judgment of the Supreme Court of 26 February 2002,
ref. No. 23 Cdo 19572000, published in the Ser of Decisions
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of the Supreme Court, Balik, Pary et al., vyd. C.H.Beck
Praha, 2002, vol. 14, ref. No. C 1028; also the Judgment of
the Supreme Court of 28 July 2004, ref. No. 32 Odo
1155/2003; and the Judgment of the Supreme Court of 19
MNovember 2005, refl no. 33 Odo 1351/2004,

T Named contracts, expressly regulated contracts, nominal
contracts. For details, see Fiala, op. eil., p. 525; Knappovi,
M.. Svestka, ). ct al.: Qbcanské prevo hmoié, Svazck 11, teti
aktoalizované a doplnéné vvdani [Substamtive Civil Law,
volume 1, 3 ed.] Praha: ASPI Publishing, 2002, pp. 32-34.



