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Chapters from the Development of the Unification of Private Law

Karel Schelle — Renata Veseld — Ladislav Vojacek

he aim of the present article is to point out certain
stages in the unification of private law. Understandably,
the analysis starts with a discussion of Roman law as
the basic source of law for mostly Continental private
law, This is followed by the effect of natural law on
modern codifications. The text then discusses some
effects on post-war development, mainly in Eastern
Europe, that eventually turned out to be a “blind alley™.
The article forms a preliminary study for an extensive
monograph that the authors are presently working on.

1. Roman law as the basic source
of European private law

“Roman law is not the philosophers® stone which is
there to be found. European legal thinking cannot be
undersiood merely by reading texts from Antiquity and
admiring the juristic erudition of Roman lawyers. What
also needs to be studied is what actually followed:
without subsequent developments, Roman law would
never be what it is today,™'

This is why it is necessary, when searching for the
origins and poims of depariure of European legal
culture, to start from historically attested sources. The
actual term “private law”™ (ius privatmm) appeared in
one of the best-known legal documents of Antiquity —
Digests. Their author — Domitius Ulpianus, one of the
most significant Roman lawyers — defined the diffe-
rence between private and public law by describing
private law as affecting the protection of personal
interests, while public law is oriented towards the
Roman state and its activities (D, 1. 1, 1.2} Ulpianus’s
definition has been frequently invoked and cited until
the present day (probably as often as it has been
questioned, mainly by legal theorisis). The fault that
critics find with it is a simplification aiming towards the
external markers of both terms rather than towards their

content. The fundamental objection typically raised
against Ulpianus is his failure to define the fundamental
difference between private and public law, namely the
principle of the equality of subjects.

The real content of the terms of public and private
law was, however, dealt with only much later. This
occurred in the period when the modern civic society
started to develop, i.e. at the age characterized by the
formation of modern legal systems, The Middle Ages —
as well as the medieval legal order — were based on
quite different principles, and did not differentiate bet-
ween private and public law. The notion of the differen-
tiation between private and public law has become un-
equivocally accepted by the so-called “Continental le-
gal system” (where it found its classic elaboration in
19"-century European jurisprudence), while Anglo-
Saxon law has not, to a similar extent, taken this
distinction into account,

When identifying the sources of European private
law — or, as the case may be, European legal culture —
emphasis will always be placed on the history of
European Continental legal culture and Continental
jurisprudence. This originated as early as the Middle
Ages, when “legal jurisprudence” — in the general sense
of the word - started developing, although its interest
beecame focused, quite early, mostly on property law
relations, i.e. an area typical for private law. The
foundations of modern legal jurisprudence in Europe
can, thus, mostly be understood as the foundations of
the legal jurisprudence of modern private law. In other
words, this science had a real European character; it
was a supra-national science; and, in this sense, it was
developing into a kind of general theory of law and,
above all, private law. As a result, the history of private
law in Europe is — as may be repeated once again — far
more the history of this legal science and far less the
history of individual legal regulations. This supra-
national European legal jurisprudence — which was both
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a legal science, in the general sense of the wamd, It is generally acknowledged that the traditional
aprivate law science- was a real force uniting the civil codes of the Continental legal system thamea
intellectual world of the past and forming, untilet into existence at the beginning of thé"x@ntury (Code
present day, the intellectual basis for the modegal Civil and ABGB) have internal organizations diffate
culture in civilized society. from codes arising from later periods (namely thgsS
Clearly, the development of modern legal jurisZGB, which does not even have a general part; bed t

prudence on the European Continent, though regﬂng German BGB) It iS, however, evident that all these
medieval foundations and eventually reaching owodes stem- in various ways— from various legal
mostly towards private law issues, was not straighchools, and, consequently, from various methods
forward. Although legal jurisprudence had its peshs  extracted from Roman law. It seems that the interna
(as well as ups and downs) during various histbricgtructure of civil law (so common nowadays) hasnbee
epochs, it has agreedwith respect to what has beendirectly inspired by Gaius’s traditional divisior aw
mentioned before- on one basic idea: the basis of(sometimes referred to as the “Gaius System”) into
modern legal jurisprudence, and thus the modern-EurPersonae- res — actiones Although, understandably,
pean Continental legal system, needs to be urambFholars of Roman law disagree on this mdtttis
guously seen as a renewal of interest in Roman laf@sic framework for the arrangement of private law
This renewal of interest can be traced back toasly e modern European codifications was offered by the
as the 1 century and is evident in the immediately@bovementioned German pandects from the beginning

following centuries, notably in the Italian mediéva Of the 19" century. This is also reflected, among others,

schools of Roman law. in the common division of European civil codes into
Another, although somewhat different, direction oPOth @ general part and sections dealing withrights,
European legal jurisprudence is “legal humanism'ights of obligations, family (marital) law, andherk
which was typical mainly for the development ofdeg t@nce law. The author and the source of this dinisire
culture in France but also, among other, in thehbiet both known to us: this organ|_zat|0n of C|v_|I lavipsdra
lands. This was very soon joined by another sigaift cted from pandect law, was first offered in 1807tk

influence: the rationalist natural law, wheraccording G€rman pandect scholar G.A. Heise, in his book
to the general opinion of legal historiansome points Grundriss eines Systeme des gemeinen Civilrechts zu

of contact can be identified with French legal humaB€hufe von Pandektenvorlessungand it was com

nism. On one hand, the legalitheoretical postulat®8Only accepted and acknowledged in his day.
taken from rationally conceived natural law did The drafting and publishing of the Code Civil,
significantly affect the European legal jurispruderof —however, predated Heise’s classification: his boals
private law; on the other, they never entirely sede Published three years after the publication of Guele
the connection with its Romdaw roots. Thus, natural Civil. Given its date of publication, in Austria eh
law — passed on and applied in a rationalist wayas classification may have been known. However, sihce
the decisive factor in forming a new legislativegue ~ did not affect ABGB, then either the pandect lanswa
tion whose tangible outcome consists in systemtica unknown or else it was impossible to take it into
conceived laws for the particular branches of lawgonsideration during the final stage of the codifion
These codifications, some of which occurred as/essl Process (ABGB was passed on 1 June 1811). It is
the 18" century, represent the foundations of what ifkewise possible that Zieller did not adopt Hesse’
referred to as the “moderr”’and frequently still valid- conceptior?,
legal systems of preseday European countries. Atthe  The idea of the undoubted effect of Roman law
same time, however, there was a paradoxical outconfalbeit in a recycled form) on civil law was notled
the paths of European jurisprudence began to divergut by any of the legal experts who had been resear
permanently, while, until the ¥&entury (or, rather, the ching this topic for years. Thus, for instance, €re
turn of the 18 and the 19 centuries), they still retained professor Krémar writes: “The Civil Code is built (and
a relative unity. Nevertheless, once again theyingf there can be no doubt about it) on Roman law, afjho
force of common legal jurisprudence came to life: iit is based on law that developed through the rtimep
Germany. The task there was to overcome the palliticand transformation of Roman law north of the Alss,
and legal fragmentation of the country, with aron the secalled Usus Modernus PandectarurAs far
important role being played by the branch of ldgab  as some of its parts are concerned (e.g. maritg| the
ry called “German pandects”. To somewhat simplificode is based on canon law and some other featfres,
the situation, German pandects became somewdat a Lehnhooff, Aufllosung p. 82. The basis for sometef
neral theory of law, and might be considered as pranstitutes derives from modern sources, with Czauth
cursors of the legal positivism that became theiatu Austrian law being used frequently. In this respéoe
branch of legal theory in European legal culturéhi@ institution of public books needs to be pointed. out
19" century. Other modern codifications are also taken into anto
mostly the Prussian Landrecht, which served as the
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model for some of the provisions. In addition, tndl  in Antiquity (Socrates, Plato). In the Middle Ages,
code has some features that are not to be fouathyn natural law was considered a kind of divine lawdTh
older legal order, so one is justified here in itadk mas Aquinas), but the heyday of this approach Wwas t
about the authors’ creativity ... These features, @b w 17" and the 18 centuries, when it had a substantial
as the overall nature of the code, are the reduitso effect on the codification processes in Europe. dlde
authors; the leaders first Martini, then Zieller— are philosophy obtained a new form as a result ofatsor
true children and significant and highly educatedalist conception.
representatives of the Enlightenment, being fileith The naturalaw conception of principles as inalien
the epoch’s postulates and tendencies. The civlecoable, with eternal rules that peist valid law and arise
reflects numerous ideas that were common in the thgom reason itself, is represented mainly by Thomas
science of natural law, namely the conviction thit Hobbes. He dealt with the natutalv conception of
law stands on strong and unchangeable foundatéans,jaw in his booksOn the CitizenandLeviathan more
well as the attempt for law to be just, i.e. tothe same than 300 years before Dworkin and Alexy formulated
for everybody, to meet the requirements of equéiype  their theories. The notions of natural law and radtu
appropriate for the country for which is it issuadd to  Jaws form the starting point of Hobbes’ famous ooti
be clear, intelligible, and complete where comple of social contract. Every human has the naturditrig
teness is the result not of case studies but afctexhs  enjoy his or her powers of sqifeservation. The right
to general and clear concepts.” of selfpreservation is connected with the right to the
On the other hand, not even a dogmatic adoption ofeans of selpreservation, i.e. everybody has a right to
a clearly “Romarlaw understanding” of the system ofeverything and the claims of individual people itev
law would have been acceptable. The perfectiomdf aably clash. It is clear, however, that the eventual of
the thousands of years of tradition that providerthots “all against all” will not ensure seffreservation. The
of European legal culture should be acknowledgedd, Y reore, natural law comes as “the prescription adcdgo
one must respect the subsequent historical deve&lnpmreason on what to do or what to refrain from inesrib
that has occurred in all areas of social life. iy aase, preserve life and limbs”. Hobbes arrives at all his
the raising of doubts and the search for new ptessibapproximately twenty natural laws by rational argu
arrangements of society including the legal frame mentation, derivation from some other law, or reurc
work for its operation- are nothing new. The Conti ad absurdum. All natural laws can be, according to
nental legal system, which was unquestionably érflu Hobbes, encapsulated in a single formul2o “as you
ced by the Roman heritage, has never been a doggina avould be done By Natural laws are binding in one’s
has not been considered as a dlfefor the imper consciousness: whoever follows them acts justleyTh
fections of law as such. This is, once again, exddd are binding in the outside world only when humaas c
by the words of Prof. Krémai: “As mentioned above, o0bey them safely, otherwise they would find thewse|
the RomaHaw system cannot be considered as perfeat conflict with the natural law of seffreservation;
when interpreting civil law. It is hardly possible people would not be reasonable if they followed the
create any system free of faults. The matter ida&x@d laws and ended up as the prey of the unjust. Natura
as follows: the suitability of the system may bdged laws as orders of one’s reason are unchangeable and
from various perspectives; necessarily, the arnaege eternal, because it is impossible for war to presdfe
of the matter according to one perspective will ifeest  and for peace to destroy it.

some faults when judged from anther perspective. The reason for elaborating on Thomas Hobbes here
Where the majority sticks to the Roman law systenis that his specific formulation of natural laws yna
this may be justified only by stating that the systis thanks to their content, also have some effect on
probably more suitable in certain regards tharhts¢ modern readers. Logically, the first natural lawes us
which it omits. It is clear that new legal instituts that o “seek and preserve peace”. The way to peacehwhi
develop over the course of time will make the fat Hobbes uses to construct the social contract, d§ in
the system appear more and more visible, since thgted by the second law: “That a man be willingewh
original system did not have a suitable placetient.”  qothers are so too, as ffrth as for peace and defense
of himself he shall think it necessary, to lay dothis
right to all things, and be contented with so much
2. The effect of natural law on the formation liberty against other men, as he would allow otien
of modern European codes against himself.” The laying down, i.e. the giving, of
one’s rights is actually constituted in the formtbhé
One of the decisive sources of private law was thgontract, which is the subject of the third law:etL
theory of natural law, i.e. the belief that ideaWlis People perform agreed contracts”, which is the seur
independent of the state and arises from reason adad reason of justice. The only injustice is aatioh of
human nature. The ideas regarding natural law hatle contract; where there is no contract, everytvaty
undergone a complex development. They first applear@ natural right to everything in the world; and, as
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aconsequence, people cannot act in an unjust manngious, artistic, and philosophical opinions of stgiand
These three laws are crucial. their corresponding political, legal, and othertiis

Hobbes’ natural laws may be understood as princiions. According to Marxist theory, the economitusi
ples on which every system of positive law is basedtion at any stage of development has a counteipart
Such a conception of legal principles grounded i@ particular superstructure that changes in relatmn
natural laws has, however, become outdated. changing economic conditions. In other words, thseb

The person whose work meant a crucial movis the determining factor, while the superstructise
towards the rationalist school of natural law wasgsl derived from the base. Marxism, however, did na se
Grotius. In his opinion, the law and state areesfe e relationship between the base and the supetsteu

strial origin. The state is created on the basia sécial unilaterally, and did not consider the superstnectas
contract between people. merely the product of the base. The individual comp

. nents of the superstructure are, on one hand, plyma
The school of natural law was programmatically . .
. . . determined by the degree of development of economic
oriented towards overcoming old law and creating ne S .
; AR relations; but, on the other, they follow their own
law. In reality, however, codifications based onunal o .
Séaecmc rules. They are, therefore, relatively st

law were not quite so new. What was new was th .
. . ous and may or must— have a retroactive effect on
systematic character and general terms on which the

relevant codes relied. Their particular institutesre e base. This is actually what Marxism consideted

derived from the heritage of Roman law. be the main sense of the superstructure: to petniy

) corresponding economic base. The relative autorismy
The modern doctrine of natural law was prepared bé(

S " : articularly noticeable in the following parts dfiet
Immanuel Kant-mainly in his workKritik der praktis superstructure: religion, science, culture, and ahs.

chen Vernunft(1788) — who was himself strongly gy contrast, a close link to the base which is
influenced by Jean Jacques Rousseau. Unlike )&, iant in this context is manifested by politics

official doctrine of natural law (represented myibly  (ronresented by the state in its institutionaliZen)

the abovementioned Hugo Grotius, Pufendorf and.q the law.

Christian Wolf), the modern doctrine of natural law . . .
. . . The most characteristic feature of this conceptibn
affords the axiom of unchangeability and eternityyo : ; o
the state and law consisted in emphasizing thesclas

to the fundamental leading principles, i.e. thealdef ; . .
justice, equality, and freedom limited by the puwes aspect in all sphere_s of social I'f.e Law was med
J : ' to be the “expression of the will of the ruling sta

of society, and I strongly_opposed to al naH!ﬂ.[w v(\éhose content is determined by the material living
attempts to assign the axiom of unchangeability an o . N )
eternity to every single individual legal rule conditions of this class” (the Reasoning Reporth®

' Civil Code of 1950). Marxist theorists and politios
always pointed out that the state and law of thst pa
always represented the interests of the ruling nitino
serving as the tool for putting down the majority

) (without any rights or with just formally equal his),
When power in Central and Eastern Europe passgfiie the socialist state and law were created gy t

into the hands of the Communists after the Seconglking majority of society, headed by the working
World War, the continuity of the Czechoslovak legal|ass in order to protect their interests. Thatly the

order was broken in a significant manner. The is@ul g5te and law were supposed, in the interests @f th
for the change, however, did not primarily comenfro v ,jing majority, to strengthen the new economic and
domestic developments, but came from the outsiog; agqcia| arrangement, to protect the working majority
its effect on the legal orders of other countriesufted  f5m members of the former ruling classes and other

in the specific approximation of law in practicaliye  gnemies who might try to subvert the socialist styci
whole Soviet bloc. and to involve actively the working majority in the
The new understanding of the role of the state angkercise of state power. Because similar social and
law in society affected the fundamental functiohthe@  economic relations existed in thesecsdled “People’s
state, common law formation, the drafting of basi©emocratic Countries” (or such similar relationsreve
codes (or “codexes”, as they were then referrachtter  at least, supposed to come into existence), it was
the Soviet model), as well as the application @f By  considered natural that the law in such countriesle
courts and other bodies. also be very similar; namely that it would manifest
The official conception of the state and lawfeatures similar to those of the law of the Souaton,
stemmed from materialist teachings on the relaligns where the socialist “production base” had been unde
between the economic base and the social supeonstruction for more than three decades, and where
structure. The economic base consisted of the @gicno socialist law had been coming into existence dériva
order of society in a given stage of its developim€he vely from such a base.
social superstructure included the political, legali-

3. Postwar trends of integration
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The fundamental reason for the approximation dfve Code and the Rules of Criminal Administrative
law in those countries that were within the splafrhe  Procedure, the Civil Code and the Civil Rules ofi€o
political influence of the Soviet Union was the eonProcedure. While drafting these codes, special asiph
viction, derived from Marxist.eninist teachings on the was placed on utilizing the Soviet experience, beea
state and law, that the previously valid law wasrely  “the socalled legal science and legal practice in ca
unsuitable for the new social situation and thatahly pitalist countries has gotten into a blind allewhile
actually usable source was law in the Soviet UnioriSoviet lawyers have elevated the issues of themg
This also predetermined the Communists’ relatigmshipractice of law to unrivalled heights, having ehed
towards domestic law. On one hand, the Communisjigrisprudence with important new findings” (quotes
voiced declarations about “progressive nationaflifra from a legislative training session in 1951). Tleesons
tions”; but, on the other, they did not include theecognized as the most acknowledged authorities
traditions of Czech law save for a few rare exceptionsincluded A. V. Venediktov, author of the boSkate Se
— within such traditions. According to party ideolms, cialist Ownership and the diplomat rector of Moscow
it was necessary to part with the previously validniversity, A. J. VySinskjj who was also known as
(“bourgeois”) law as well as the application apmites anotorious prosecutor. The extent of the uncritical
that had been more or less continually developinges adoption of Soviet models is attested by the statgm
the Enlightenment. A typical example of the refushl of the Minister of Justice, Stefan Rais: “It is madler
the domestic “bourgeois” legal tradition was thanistake to take over a Soviet legal regulationsashan
discussions involving the introduction to the 1953ail to take it over altogether®
volume of the journaPravnik [Lawyed, which partly There were four professional committees within the
discussed the journal's histoty,as well as the codification department (one for substantive clailv,
discussions about the articles by Vaclaan¥ek and  one for civil law procedure, one for criminal laand
Viktor Knapp, which dealt with the history of Czechone for special purposes, i.e. for the codificatdrihe
jurisprudencé. Although the introduction and the |Jaw of bills of exchange, law of cheques, stamps,
articles by these two authors criticized bourgea®, samples, copyright law and business law), and ia pol
they were themselves fiercely criticized for havingical committee. The codification committees were
found certain progressive features in it. assisted by specialized departments. The coordimati

The belief in the incompatibility of “bourgeois”da section worked to harmonize the codification work
and the law suitable for the period of the traosifrom  within the ministry, and oversaw cooperation withey
capitalism to socialism caused a very quick refdgioma ministries. The study section kept itself-igpdate on
of Czechoslovak law. Though Soviet models werprofessional literature and lamaking, mainly in the
drawn from by the drafters of regulations during th Soviet Union but also in other salled “People’s
period immediately following the change of power irDemocratic Countries”, commissioning translatioris o
February 1948, the main role in the reformativecpss scholarly studies, textbooks, and codes. The laygua
was played by regulations issued within thecabed committee was in charge of the grammatical, syiact
“two-year legal plan” (1949950). Explicit mention and stylistic quality of drafted texts. In addititm the
needs to be made of thect on the Protection of the employees of the codification section, approximatel
People’s Democratic Republiand the Act on the five hundred people participated in the draftingtlo
Popularization of the Judiciary codes; almost half of them did not have any edanati

The regulations adopted during the “tyear legal in law. The legal professions were representedebe s
plan” were mainly drafted by the Ministry of Justic ral university professors, more than a hundred gsdg
The party representatives had two main objecties fand prosecutors, fewer than twenty attorneys, two
the proclaimed reconstruction of the legal order: thotaries public, and numerous clerks.
form a uniform legal order in Czechoslovakia, and The main tool for the takever of experience from
what is crucial in this context to create a new, soeia the Soviet Union and other countries became the
list, “unexploitative” law inspired by the Sovietaalel. publication of a book edition entitleddew Legal Order
Its regulations were to express, in a legal forhg t The Ministry of Justice began publishing this etitas
political and economic postulates of the “sociatist early as 1949, launching the first issue with the
construction” as it was proclaimed by the Communist declaration that it will “inform our public mainlgf the

The “two-year legal plan” gave rise, as a result of afoviet law, which is becoming a great model anitfa r
incentive by the party leadership, to uniform coded source of experience to all people’s democraticneou
other regulations that were to become the steppifges on their path to socialisny,"as well as of the fer
stones of future Czechoslovak law. As early as 1949ation of the new legal order in other people’s
the National Assembly passed an entirely new Famiemocratic countries.

Code. The year after, six more codes followed (here The new legal orders of the “People’s Democracies”
listed chronologically): the Criminal Code and themostly came into existence as the result of thesleg
Rules of Criminal Procedure, the Criminal Admirastr tive efforts of the bodies of individual countrigsspe
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cific process that at first seemed to have goodgeots the Popularization of the Judiciaryon the principle of
with a view to the anticipated strengthening of thenaterial truth as the fundamental principle affegtihe
Soviet bloc but eventually failed to be implementexs content of other procedural principles that were
apparent in the preparation of the act on family.la traditional— at least in their name.

This consisted of direct international cooperatitme The drafters of the new Criminal Act No. 86/1950
said act was drafted by Czechoslovak and Polish la®h. and the Rules of Criminal Procedure No. 87/1950
yers together. As a result, both countries had simosp. partly drew on unfinished-mdification work from
identical regulation of family law relations in th850s. the period of the soalled “First Republic”. In this
The Civil Code No. 141/1950 Sb. wassimilar to  sense, they not only continued their former attsnpt
the epoch in which it was draftedfull of paradoxes. unify criminal law for the entire country, but also
What was emphasized in its conception of individugbicked up the ideas about a uniform regulation of
institutes was no longer the interest of an indigidbut administrative criminal law, a unification of mdity
the interest of society. Despite the forced soxéidbn criminal law and the general criminal law, and afiun
of the Czech legal system, the code still retaimddigh cation of disciplinary law and law of transgressiom
legislative level. It distinguished between sevéiatls spite of this, the drafters mostly used Soviet llega
of ownership, preferring socialist ownership. Thias regulations as their model, which came to be redtkc
social or communal ownership was afforded speciahainly in the regulation of some of the key proors:
protection. At the same time, the code respectedter the delimitation of the purpose of the criminal,abe
ownership to a significant degree, and regulatadeso conception of criminal liability, the definition o cri
types of contracts that were later consistentlyaeped. me, and the definition of the purpose of punishnfast
It did not formally distinguish regulation betweenwell as numerous procedural institutes).

citizens and organizations, but it already prefitrre  Also in 1950, the National Assembhjin reaction to
socialist ownership. It was based on a signifigantlthe worsening international situation and in sinitjato
narrowed conception of ownership rights, becaudélit the legislative bodies of the other countries i Soviet
not incorporate provisions concerning family law:- ¢ bloc — supplemented the criminal act with the Act for
operative law, and employment law, which were ragul the Protection of Peace No. 165/1950 Sb. This a®t p
ted by special regulations. On the other handGivé  vided for a term of imprisonment for anybody “who
Code newly contained some provisions previously bettempts to subvert the peaceful coexistence obmet
longing to business law, e.g. the regulation ofcpre by enticing or promoting war in any way, or suppayt

ment, unfair competition, forwarding agency consac military propaganda in some other way.”
forwarding contracts and marginally also securities

Soviet regulations also became the model for the e goviet model also retained its strength in the

drafting of the new Rules of Civil Procedure of 095 055 that followed. This can be attested, forainst
(the Act No. 142/1950 Sb.): these were based on t%9 the reactions of party bodies who justified trezd

civil code of procedure of RSFSR of 1923. It isq gmend some of the unsuitable regulatiersiopted
|nd|sputab_le that the new code was posmve.m NN G iring the “tweyear legal plan” and requiring quick
legal dualism. It also replaced all the previous#id  ,endments- by claiming that the Soviet model had

civil rules of procedure. As a result, the entild of oo applied insufficiently and without a creative
civil procedure (trial proceedings, execution pesce approach.

dings, bankruptcy proceedings, also contentious and

non-contentious proceedings in first instance trial

proceedings), which had been previously fragmented

among a whole range of regulations, came to berbett*

organized. doc. JUDr. Karel Schelle€€Sc., JUDr. Renata Vesela, Ph.D.,

. T c. JUDr Ladislav Vojacek, CSc., works of the Department
The code essentially refused a distinction betwee0 History at Faculty of Law, the Masaryk Univeysiif Bmo,

antentious and neuonten.ti.ous proceedings, b%ﬂ itthe Czech Republic, email: Karel.Schelle@law.muni.c
failed to create totally Hﬂlfled proce_edlngs. FOist Renata.Vesela@law.muni.cz, Ladislav.Vojacek@lawiroan
reason, the general provisions of the first patthefact 1 yrfus, v.: Historické zaklady novodobého prava soukro
were followed by a regulation of the individual sj@# mého[Historical Roots of Modern Private LawPraha, 1994.
types of proceedings. The code substantially streng ... Publicum ius est, quod ad statum rei Romanaetapec
hened the position of prosecutors in civil procagdi privatum quod singulorum utilitatem; sunt autem neni
Prosecutors could enter into any case at any timé; duaedam publicae utilia, quedam privatifublicum ius in
on the basis of a later amended text, even filetaign sacris, in sacerdotibus, in maglstratlbus consistitatum ius
for the commencement of proceedings in an matttrlpertltum est: collectum etenim est ex naturailpuaeceptis
thi ol i P tain i 9 yd' Gt gentium aut civilibus ...”

(this was possibie only In certain 1ssues, accgdm s Urfus, V.: Historické zéklady novodobého prava soukro
the original wording of the code). The rules ofilciv

SR mého[Historical Roots of Modern Private Law], Prah894,
procedure were basedwithin the sense of the Act onp. 2.
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