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Intersections and Passing

Consideration about application of conflict-of-law rules, uniform law rules

and of non-state rules of legal regulation

Nadézda Rozehnalova

I Introduction

Explanation: The name opening our paper is not
purposeless. [t pursues a specific aim - to show existen-
ce of various groups of legal rules regulating or being
able to regulate contracts including a foreign (interna-
tional) element and in the same time to point oul exis-
tence of horizontal' and vertical relationships between
these rules. In consideration of the required scope of the
paper, it is possible only to outline these issues, namely
even in a situation when we limited the subject-matter
of the paper to the issues of a single contractual type —
international purchase agreement,”

Justifying the need: At the first sight, the area of
legal regulation of private legal relationships with an
international element represents an ill-arranged and
non-transparent network of legal rules in terms of their
various origin (their sources) and various nature (their
sources and manner of creation). It is difficult for a per-
son not being devoted 1o the concerned area to find
aclear application rule for them and hence identify
mutual relationships and subordinations. This comes in
addition to the various view of the law determination
before general courts and before arbitrators. The issue
of conflict law is in addition sensitive to the approach
of the procedural international law. This relationship
may fundamentally affect the hearing of a specific case.
Henee this respect cannot be left out either,

Aim: The objective of the paper is 1o point out to
existence of individual groups of rules and methods of
regulating the monitored relationships, their mutual
relations, namely in relation to what applies before the
courts in the Czech Republic. In consideration of the
different theoretical starting points in arbitration, we
shall put these issues aside.’ The expression “monitored
groups of rules™ shall mean:

- conflict-of-law rules as rules determining law in
private legal relationships with an international ele-
ment,

= uniform law, i.e. uniform substantive legal rules
directly regulating rights and obligations of the
parties,

- the lex mercatoria’ as the law of international mer-
chants, which differs from the two foregoing
groups by its origin. It is not based on legislative
activities of a state or states. These rules come into
existence either spontancously, in practice, or they
represent a result of activity of entities other than
the state (ICC in Paris, business unions. academic
activities), It is considered to include also rules,
which are indeed created by international organiza-
tions but are not included in an international treaty
{(UNIDROIT Principles of International Contracts).
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putable. Issues of this type, as we state heramhel
affects in the specific case the course as waheadinal
result of the proceedings. Since 1989, when on the
departments addressed also this issue in Santiago d
Compostela, a number of articles as well as pulidioa
have appeared which have been trying to examirsethe

[I. Private International Law — a Universal
Solution?

Introduction . The starting point of our thoughts is
one the components of the private international faw
the conflict of law rules. The reasons are theofwihg. ) : )
In contrast to the uniform material, substantive, lthe ~ VETY iSsues on comparative basis.
conflict law is not able to settle relationshipsthwan As shown by comparative studies, there is a high
international element in a uniform manner at thégye  Probability of the different “procedural” understing
of its development.However, it is capable of solving of the conflictof-law rules and their understanding on
them in a complex manner, in their full extentcon  the basis of the applied legal systé@nly briefly on
trast to the law of nostate origin (the lex mercatoria), how this relationship may be characterized in teois
no doubts are cast on its existence. Hence itssipe the Czech law:
to use it as a starting point for thoughts aboathhsic 1.
possible applications of both other groups of rules

Let us remind ourselves of the function performed
by this disciplin& to determine the legal system, by
which the legal relationship with an internatioredd-
ment will be governed. This definition, followingtrf
example from the Czech Private International Law Ac

Are conflict-of-law rules of the forum applied to
relationships, which fall under the applicability
of the private international law, ex officio or fa
cultatively, i.e. according to the judge’s discre
tion or only on the motion of the parties?t is un
guestionable that rules of the conflict law form
apart of the Czech law, or the law applicable an th

(hereinafter referred to as “PILA"), is narroweaththe
doctrinal approach to the private international .lal
even anticipates the applied methed.e. the method
ensuing from the hypothetical collision of legatms
when examining the legal relationship. The contif:t

territory of the Czech Republic respectively. Hence
there is not reason unless they determine liberty
of their application themselves to treat them in
amanner different from other legal rules, i.e. they
are applied in the extent of their applicabilitye(S

tion 1 of PILA). Neither the Czech literature nor
the known cases resolved by the Czech courts men
tioned a consideration of facultative applicatidn o
conflict-of-law rules. The fact that the conflict law
would not be applied and this resulting into appli

law rule and the connecting factor included therein
form a connection between the examined legal meati

ships and the subsequently applied legal systens. Th
predominantly European, continental approach main
tained from the times of Savigny represents only

seemingly simple and troubfeee set of rules. The
effect of procedural law on one side and the deyvelo

ment in the doctrinal area on the other side iriagd 2.

the influence of the American approach bring atibet

differences. These are demonstrated not only in the

formulations of the conflieof-law rules but also in
other issues like examination of the foreign laattis
to be applied on the basis of the conf¢tlaw rule, its
ascertaining etc. This applies not just to natiosys
tems of the conflict law but it may affect also thes
tem of the unified conflict law. This approach mwve
its influence also on the other groups of rulesiciviwe
monitor. Therefore it is suitable, before we praté¢e
define the relationship to the other monitored g=oaf
rules, to mention the relationship the procedurad a
conflict law from the points of view of the Czeawl.
Interaction of the substantive, conflict and proce
dural rules of law. The issue of interaction of the
conflict and procedural laws has a fundamental impo
tance for the area of applying a foreign legal exyst

A conflict-of-law rule and the substantive law applied

on the basis of such rule’s reference are usedspea

cific decisionmaking process. It is not possible to think

of law treatment separately from a specific procadu

cation of another law should in case of review lead
to cancellation of the judgment.

How is the foreign law treated- as the law or as

a fact to be proved?From the point of view of the
Czech law, the foreign law is considered law and
hence the principléura novit curiaapplies also in
this case. The new draft private international law
act expressly mentions this princifgaNeverthe
less, the doctrine never cast doubts on treatnfent o
the foreign law as the law. Hence the judge has
been obliged to ascertain the contents of thedarei
law by all available procedural means.

. It is possible to review incorrect application of

the foreign law by Czech courts?The Czech
doctrine mentions application of law as it is apgli

in the concerned state, to which is belongs. These
days, this principles is mentioned expressly afso i
the new draft act. In the event of incorrect appli
cation of foreign law, the current doctrine as well
as literature approve of the review. There is how
ever no case known as yet from judicial practice.

In the context of the relationship to the groups of

framework. The conditionality of application of con rules, which we monitor, the following questionsyma
flict-of-law rules and substantive legal rules by thé&e put:

standards specified within the law of the forunmidis-
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1. If the subjectmatter of interest of the private not include this option anymore, not in relationthe
international law is to settle conflicts, how can w lex mercatoria or even to the abewentioned sets of
define these conflicts?Are they conflicts of legal sys legal standards. Only the preamble of the new Regu
tems of states and has there been a move towaeds lgtion expressed the will to consider the optiorthair
practice before certain arbitrators and this conhfinay application in the futufé. Even though it does not
be understood also as a conflict between state $gga follow from the wording that direct application ¢en
stems and the group of rules of mstate origin? The cerned, it is obvious that it should be this omelirect
standpoint to the question will help us take adtin application, i.e. within the mandatory rules of bpp
the lex mercatoria as the-salled law of international able law, is beyond controversy possible even today
merchants. It will allow us to state whether th& le  The following conclusion can be madeNeither
mercatoria or noistate means are directly applicable othe wording of the Rome | Convention or of the Rdme
only in the context of mandatory rules of the apaile  Regulation nor the provisions of the national ldiowa
law (determined by the parties by means of theaehoi an option of direct application of the lex mercianr
of law or otherwise). aset of legal standards of netate origin. Their

2. What is the relationship between various sour application is possible only within the mandatones
ces of regulation of the conflictof-law and substan  of the otherwise applicable law (determined by choi
tive rules? Is the method of regulation important of law of the parties or as a substitute law). Pa#h of
too? In consideration of the various sources of regulahe Preamble to the Regulation | does not mean any
tion of the international purchase agreement,\tld@a- change in this respect. However, it shows a path to
point is naturally important too. follow — a regulation with the same nature of rules as in

the UN Convention on Contracts for InternationaleSa

ad 1. The issue of applying the lex mercatoria oof Goods— i.e. with directory nature of rules or an
individual rules of norstate origin accompanies theoption of exclusion.
area of relationships with international elemenvtihe
sixties of the last century. A number of wokisas pre ad 2. The rules (conflicbf-law or substantial) we
vided their opinion both on the issue of rivalryiideen  monitor can be included in various sources. A donfl
the conflict law and the lex mercatoria and oniffseile  of sources of regulation affected also by the psepof
of possible application of the lex mercatoria adiir  the rule$® requires at least the basic information on its
dual rules when applying the conflicf-law method. perception in terms of the law valid on the temjtof
The fact is that until the end of the last centaligcus the Czech Republic. Hence in the concerned case, on
sions addressed almost exclusively proceedingsréoefanay consider applying:

arbitration courts. - Rules of national and international origin (act
As concerns the Czech law, the provision of Section international treaty). This conflict is addressed in
9 of PILA did not admit any doubts on applicatioh oArticle 10 of the Constitution. In accordance wittis
the state law. The doctrine was negative alsogards Article, published international treaties, whostfia-
the option of direct application. The only possiblgion has been approved by the Parliament and warieh
application of individual rules of mestate origin was binding on the Czech Republic, form a part of thgal
their application within mandatory rules of the kpp order. If the international treaty determines amgh
cable law. The situation did not change after agioes differently from an act, the international treatiyal
to the Convention on the Law Applicable to Conapply. In terms of the issue of private law, in gfhiwe
tracts™. Neither language versions nor the literature tare interested in, one may encounter rules of iceint
the Convention allow direct application of the lexwording and different interpretation. This problem
mercatoria or individual means of ngtate regulation. caused by differences in the accents on interpoetat

An improvement in this issue is brought about onlynethods on international or national level accortgzin
by the secalled Green Pap®r Therein the Commi by the emphasis laid on autonomous and unifornr-inte
ssion— for the sake of the future conversion of the Conpretation may cause problems. In this case, authors
vention into a Regu|atio|q. put also questions coneer from the area of private international law tendthe
ning the possible direct application of internasibn Preferential application of the international tyeat
treaties (for example those which have not become - Rules of national and European origin The
valid) and trade terms. The draft regulation of 80 basic principle of the European law is the appiirat
did not allow application of the lex mercatoria but precedence to the national law established by jaahgsn
permitted application of individual nestate regulations of ECJ. From this point of view an express provisio
like the UNIDROIT or PECL Principles of Internat@in the new draft of PILA is very interesting. This pro
Contracts. The proposal clearly reflected the éffor sion expressly mentions the precedence of directly
make use of the work of Landa’s groups. Itis @ fhat applicable provisions of the European law if theg a
following discussions, representatives of the statiel inconsistent with the provision of law. This prduois
not recommend this solution. Rome | Regulation doeseems suitable to us not in cases where Reguladions
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Directives are concerned but rather in issues dezdun 1. Is there in addition to the basic principle of
the establishing Treaties. This would allow preféied  preference of uniform substantive rules to the con
application of another standard that specifiecheniew flict-of-law one also another aspect of their mutual
PILA. relationship?

- Conflict of rules of European and international 2. As concerns application of the lex mercatoria
origin. As concerns the issue of law applicable t@r individual non-state means of legal regulation,
contracts, which we follow up, this is a relatiopsh what are the options of their application?
between the Rome | Convention and the Rome | Regu
lation. This relationship is unambiguously solved i ad 1. At the basic level, we defined the relatigmsh
Article 24 of the Regulation. As concerns bilaterahs a relationship of application preference ofvitiial
treaties on legal aid, the regulation of possildeflicts rules. Nevertheless, this statement has also atpects
is included in Article 25 par. 2 of the Regulation. just as regards our example of the internationat pu

- Conflict between international treaties.In the chase agreement regulation. It is the following:
area of the purchase agreement, which we follow up, a) Special reference rules, which means the rules
we may encounter this type of conflict only afteet intentionally referring, together with the referendo
Rome | Convention became valid. In the past, thiéhe law of the state as well as to CISG. | meancHse
Czech Republic was not a party to a bilateral yreatmentioned in Article 1.1.b). Even in the event whie@
including conflictof-law rules. In the monitored area, conditions of Article 1.1.a) are not met and thenGmn
the UN Convention on Contracts for InternationaleSa tion is applied directly and preferentially, itspdipation
of Goods and the Convention on Law Applicable tds not excluded either. We may consider Article.d),1
Contractual Obligations may hence get into conilict which reflects the fact that CISG forms a parthaf law
the field international purchase agreements. Tteicbavalid on the territory of the state, to which refehe
starting point for a solution thereof is the natafe¢he conflict-of-law rule. The rule thereby indirectly extends
conflict as a conflict of international treatieshel'very the applicability of CISG. The Czech Republic filed
wording of both Conventions does not prevent applic areservation to this Article. This type of Converti
tion (Article 21 of the Rome Convention, Article @ shall not be applied before Czech courts.
the Vienna Convention) of the other one of theme Th  pb) Additional conflictof-law rules. They shall be
Czech literature points out the applied method i®id applied in cases when the Convention excludesinerta
ability of more effective regulation. Without anyher  jssues from its regulation (Articles 4, 5) or whénere
considerations, it is applied preferentially withihe are gaps in the regulation (Article 7.2). The ciotvibf-
scope of its applicability. law rules of the forum shall be applied either dlire
Conclusion: As concerns the issue of relationsl/Articles 4, 5) or where there are no general fpies,
between individual sources as they have been mentfd" the basis of which it would be possible to ragil
ned, there are no problems either in the literaturen (€ relationship (Article 7.2).
practice. As concerns the relationship betweerRbe Conclusion: Mutual intersections of confliaif-law
me Convention and the Vienna Convention, the Czeghles and uniform substantive rules are a reafityhie
court unambiguously solve it by preference of the,r field of regulating private legal relationships fvian
which includes uniform substantive rules. international element. On one side, the create owsv
of regulations, which are difficult to understand o
alaic, on the other hand, however, this compromise
lll. Uniform Substantive Law and its allowed adopting of the Convention.
Relations
ad 2) The issue of the relationship between Vienna
Uniform rules of substantive law mean such rulesConvention and the lex mercatoria has several &spec
which are the result of universal unifications gsses. This relationship was concisely described by Aldit
It is true that after decades of efforts to craatdied who said that: Despite their differences, the Vienna
regulation, the results are limited. In the fieldlsub-  Convention and the lex mercatoria do not compete fo
stantive law, the most pronounced is the activity ahe status of being the exclusive source of law for
UNCITRAL. It is represented both by model acts anéhternational trade. Although the rules of the Gon
by international treaties. The most successfulltésu vention are approved by states, they operate in
the UN Convention on Contracts for InternationaleSa conjunction with international trade usages and the
of Goods and the principle of contractual autonorty Mutual relation
Convention on the Limitation Period in the Internaships are allowed on the basis of:
tional Sale of Goods. a) The directory nature of the Convention as
In the area, which we monitor, we may ask the foawhole as well as its individual rules (Article 8pn
llowing questions: the contractual basis, it is possible to referrtp grasp

223



Legal studies and practice journal research revue

able legal rule of nostate origin. In consideration of
the wording of Article 4, it remains questionablenh
ever whether a direct reference to the lex mer@8 * prof. JUDr. N. Rozehnalova, CSc., Department oérim
a whole would be valid. In our opinion, such type Otional and European Law, Faculty of Law of Masatyki-
reference would be “verified” by return by meanghad  versity

conflict-of-law rules of the forum. Hence a direct repla® Horizontal relationships shall mean the case wherrtles

cement is not possible on the level of substaréive of the same legal force get into conflict and ihecessary to
.decide on the application precedence.

b) The regulation of international trade usages in Simil , ¢ th id ¢ b
Article 9. This type of a nostate mean can be applied >'"ar representation of the said groups o rutesy be
noted also in relation to another contractual typénter

both on basis of an inclusion directly to the caatror | ~tional contract of carriage.

Or? the basis Of_ hy_ppthetlcal will of the partleﬁs@l_n 3 The proceedings before arbitrators differ in a nembf
this case, only individual rules may be graspedcsp  aspects. The doctrine reflected in the regulatiginions of
cally those one, which may be qualified as tradmgas arbitrators sharing various theoretical positiapeater extent
or international trade usage, not as the lex mereafs of autonomy of the contracting parties’ will, lesgensive
a whole. relationship of arbitrators to the territory of tistate, in
principle nonreviewable decisioimaking about the law

Conclusion The Vienna Convention allows anapplicable in the proceedings before arbitratdighis requi
extensive application of individual nestate means of res for the different commentary of this subjectitera See:

legal regulation. Application of the lex mercatonihile sz%hr]alovéll), r’:]d Rawdei lf(izeni veh@inostétnim a mezk
applying the principle of autonomy of the partiesl| narodnim obchodnim  styku. Praha:ASPI CODEX. 2008,

. . o . 54-60.
is not possible. Such clause would be verified diym E i

. . . There are severel approaches to the conceptioreof |
via the national legal system due to Article 4.

mercatoria. See for example: Goldmann, B.: Lex aterta,
Forum international No.3, 1983. GoldStajn, A.: Téew Law
Merchant Reconsidered, Festschrift Schmitthoff, 3197
IV. Existing and Potential Relationships Goldstajn, A.: The New Law Merchant, Journal of Bess
Law, 1961. Langen, E.: Transnational Commercial Lb@i-
. . .. _.den, 1973. Rodriguez Lépez A.M.: Lex Mercatoria and
_ln this paper, we made an_ attempt to Indlcat?larmoniza’[ion of Contract Law in the EU, DJOF Psiiing,
various levels of and mutual relationships betwiegal  2003. Rozehnalova, N., Transnacionalni pravo meaitrdho
rules intended to regulate private legal relatigpsh obchodu, Brno, 1994. Rozehnalova, N.: Lex mercateri
with an international element. We can state thiofel teoriedi fikce, Pravnik, 11, 1998. Schmitthoff, C.M., The Law
ing: of International Trade, its Growth, Formulation aBgpera
. . . . tion, in: The Sources of the Law of Internationaade, Lon
* Basic construction line consisting of the staie.la don, 1964. Schmitthoff, C.: M., Nature and Evolutiof the
As concerns both the sources and the methods of regransnational Law of Commercial Transaction, ine Thans
lation, the application hierarchy is clear. national Law of International Commercial Transacfi®982.
° Effect Of autonomy Of the partles' W|” |t affa:t Teubner, G.: Global Law without a State, Dartm0l1397.

application of rules of nestate origin both in terms of ° There is no ideal solution built on universal bagiseed for
the conflictof-law method and in terms of the direct€*@mple in an international contract.

method. Specifically, we can mention the following: ~~ S€€ the definition of Section 1 of Act No. 97/198all. on
Private and Procedural International Law (hereérafeferred

a) Influenced application of uniform substantive rylesy, 45 piLA): The purpose of this Act is to determine, which
namely as concerns the exclusion of application @égal system is to be applied to civil, family,dab and other
the rule as a whole and as concerns exclusion of aimilar relationships with an international elemgento
individual rule (see Article 6 of CISG). Applicatio regulate the status of foreigners as well as teedeine the
of another rule (created by will of the parties,procedure of Czech judicial bodies when regulatiagd

anonstate rule of legal regulation, the lex mercadeC'dmg on these relationships and thereby contebto

. . - ) international cooperation.
toria as a whole) is however limited by Article # o, y o .
See for exampl&ucdera, Z.: Mezinarodni pravo soukromé,

CISG. Brno: Doplngk, 2004, P. 17 — 26.

b) Option to choose the state law without restrictions |n foreign literature see for example: Geeroms F8reign
(see Article 3 of the Rome | Regulation and theaw in Civil Litigation, Oxford, 2003. Hausmann, ,R.
Rome | Convention). Nevertheless, application oPleading and Proof of Foreign Lava Comparative Analysis,
rules of nomstate origin is possible only within the European Legal Forum; 2008.

mandatory rules of the applicable law (state). ® Private International Law Act Draft from November
2008, art. 24.
) o L 10 see for example v. Bar, Ch., Mankowski, P, Intéomatles
Direct application of the lex mercatoria is in allpyyatrecht, Minchen, 2003, p. 75 et seq . Byetelki, K.,
cases determined by the standpoint of the state lamtinciples and Private International Law, ULR, 1996 652
whether upon application of the confliaf-law method et seq. Lando, O., Conflicf-Law- Rules for Arbitrators,
or the direct method. Festrichrift Zweigert, 1981. p.157 et seq. . Landq, The Lex
Mercatoria in International Commercial ArbitratiolCLQ,
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1985, p. 747 et seq. Lopez Rodriguez, AM. Lex Mercatoria
and Harmonization of Contract Law in the EU, Copenhagen,
2003. In Czech literature see for example: Kudera, 2. op.cit.
T, p. 206 ¢t seq. Rozchnalova, M., Stielec, K, Zasady mezina-
rodnich smiuv UNIDROIT, lex mercatoria a odvaha k aplika-
ci, Casopis pro privni védu a praxi, 2004, & 1, s. 45 a nisl,
Salag, J. Nastin vyvoje a vyznam, Pravnik, 1998, p. 498
sed.

" The Rome Convention on the law applicable to contractual
abligations { 1930},

I COM(2002) 654 final Green Paper on the conversion of the
Rome Convention of 1980 on the law applicable to contrac-
tual obligations inte a Community instrument and its moder-
nisation,

" COM(2005) 650 final 2005/0261 (COD} Proposal for
a Regulation of the European Parliament and the Council on
the law applicable to contractual obligations (Rome [).

! preamble, Article 14: If the Community adopts the rules of
contractual  obligations  including the standard terms  of
contract by means of a suitable legal tool, such tool may
determined that the contracting parties are allowed 1o apply
these rules.

"* Here the abjective is to determine the legal system and only
subsequently to regulate the conduct of the parties to a private
legal relationship, or directly to regulate the conduct of
subjects of a private legal relationship.

" Audit, B., The Vienna Sales Convention and the Lex
Mercatoria, in: Thomas E. Carbonneau ed, Lex Mercatoria
and Arbitration,., Juris Publishing 1998, pp. 173-194,



