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Procedure of Preventive Review of the Lisbon Treatyn the Czech

Republic
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In 2001, the Czech Republic adopted thecalted 1. Formulation of the text of the Lisbon
Euro-amendment to the Constitution of the Czech Re Treaty and the Constitutional Court
public (Constitutional Act No. 395/2001 Sh.iptrodu

cing a number of significant changes in the constitu  The future groundbreaking decision by the Consti
tional order from the points of view of internatadrand  tutional Court will have to address a whole rande o
domestic law (Art. 1 para. 2 and Art. 10 of the €onjssues. As indicated by the declarations of their@tzmn
stitution of the Czech Republie hereinafter “the in the media, what is problematic is not only ticéual
Constitution”). At the same time, the amendment prajecision of correspondence or reorrespondence of
vided for the possibility of transferring some dfet the Lisbon Treaty with the Czech constitutional esrd
powers of state authorities to international orgations put also the manner in which the decision is to be
or institutions (cf. Article 10a para. 1), theredstting arrived at. Prior to the decision itself, the Cétngibnal

the constitutional prerequisites for the accessibthe  Court will have to adopt a position on the intetatien

country to the European Union. It also vested tbe-C of the 2 part (Art. 71a71e) of the Act on the Constitu
stitutional Court with the power of preventive rewiof  tional Court.

the constitutionality of international treaties, iaf had

previously not been regulated in the Czech legal syye accession Treaty in 2003. During that referendu

2 - B
tem: In this connection, a new part Il (Art. s 71&€)  c,ech citizens had the first opportunity to voteaire
was included in Act No. 182/1993 Sb. on the Coustit tgrenqum on a question that was rather difficultvith

tional Court on the basis of its amendment No. @82
Sb.2 which regulated the procedure to be followed b
the Constitutional Court during its preventive eawi

The current situation is similar to the referendom

respect to how extensive the text of the treaty. WWas
%¥ame holds true now for the Constitutional Couttich
is to apply the provision on the preventive revigfnan
However, this possibility of judicial review, which international treaty for the first time. Its tasktd assess
thus became available for authorized subjects flomthe amended text which is, as regards its formarati
June 2002, remained unexercised for a long time. father complex and unclear, requiring a difficetonr
took six year§before the Senate decided in April 200&struction because it is impossible to understanuith-
— after the complicated discussions over the goverim out the texts of the existing treaties on the Ed BE?
proposal to approve the ratification of the Lisbonn fact, should the task of the Constitutional Gdag to
Treaty, amending the Treaty on the European Unicissess the constitutionality of an amendment @va r
and the Treaty establishing the European Commuhitysion of a law that would be drafted in a form sanito
to file a motion to the Constitutional Court to @ssthe the Lisbon Treaty, then it shouldin accordance with
conformity of the Lisbon Treaty with the constituial  the past declarations of the same court on the&tiom
order. Thus, this proposal, submitted to the Cautgti  of clear, intelligible, certain and unequivocal teof
nal Court on 30 April 2008, became the very firsi-m legal regulations in a state governed by the réilawe —
tion for the preventive review of an internatiotrglaty  arrive at the conclusion that the text is in canflivith
to be admitted to the Constitutional Court, andiitbe  such principles. What is needed to solve such alpuz
heard. Owing to the progress of the ratificatiortto§ (as it was expressed by the Austrian Constitutional
treaty in the other EU sates, the future decisibthe Court in one of its finding¥ is diligence and patience.
Constitutional Court is eagerly anticipated, nolydoy In the case of the Lisbon Treaty, however, there is
Czech authorities, politicians, and the public, Bl#0 g “mitigating circumstance.” The authors of this plez
EU bodies and those states where the processief rajere so nice that they at least provided us witleslat
fication has not been finished yet and where itdped the end® Thanks to this and our knowledge of the previ
that the Lisbon Treaty will not come into effectaase  gus numbering systems, we are able to find wheze th
sult of this decision. This study aims to point cettain relevant provision is currently located, how itdent-
procedural issues which the Constitutional Coutt wified and where it will be placed under the new aum
have to address in this connection. Issues retatéde  bering system. Any failure to do so will resultdrcon
content are disregarded on purpose, since they &®ion of terms. What is also bizarre is that, ayio
beyond the scope of the present text. the special numbering system, the petitioner are th
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Constitutional Court will have to agree which oeth cision should be mad8.The contrary formulation of
three versions to use in order to be able to utaeds the proposal of the statement of the ruling (itbe
each other at afl However, this is not the end: in addi expression of conformity with the constitutionatier)
tion, there are 13 protocols and 65 declarationthef is hardly conceivable with respect to the purpdsthe
contracting parties in which they assure each dtiesr proceedings, i.e., to prevent the ratification mfumcon
they are serious about the whole issue and thgtdbe stitutional obligatiori® This kind of formulation is
not have any other intentions. possible only in the statement of a Constitutidbaurt
In the case of the EU, this is not just about tiee f finding (the ratification of a treaty is not in dbat) in
quency of words such “democracy,” “values,” eta., i Which the court expresses its disagreement that an
the text of the Lisbon Treaty, but is also aboetfirm international treaty is not in conformity with tieenstt
by which this text makes such values accessiblo tutional order. The Senate, however, included vesio
citizens. What is even more significant, howeverthe and quite diverse- versions of the statement in the
fact that the sealled “European constitutional agree Proposal of its petition. There is no doubt abotiatv
ment” of 2004 (the Treaty establishing a Constituti areporting judge would do after receivirggconstitu
for Europe), which had been turned down, is restomitional complaint whose proposal of the statement of
ted for adoption again, merely cleared of any iadic ruling would request that the Constitutional Court
tions of a future supestate™® This is further evidence should decide, in the sense of Art. 87 para. 1lhef t
that the “D plan”, i.e., dialogue and democracyiig Constitution or Art. 82 para. 1 of the Act on therGtk
meant quite seriously in actual reality. But, thermng  tutional Court, about the conformity of an actidnpo-
contained in the Maastricht judgment of the Federdllic authority with the constitutionally guaranteeghts
Constitutional Coul{- is still valid: this stated that de Of the complainant! Either the complainant will have
mocracy is not just a formal principle of accountatgili to cure defects of such proposal of the statemgnh®
of decisions (“Zurechnungsprinzip”); by contrast, ideadline designated by the reporting judge or tre-c
should stem from the competition of social fordage- ~ Plaint shall be rejected on procedural grounds.
rests, and ideas, making the decisioaking process of The actual petition gives the impression that the
bodies exercising their supreme power and the otirreSenate does not consider the Constitutional Cosirt a
political aims clearly visible and intelligible, dnthe acourt but as to be some kind of constitutionalnmilu
fact that voters can communicate with such a pawer — a sort of advisory bod{. Further evidence of the atti
their own mother tongues. tude of politicians towards the Constitutional Goisr
provided by the statement by a member of the Gevern
ment on TV, demanding that the Constitutional Court
2. Formulation of the Senate’s proposal “hurry up” so that the ratification process coulé b
continued in September, as well as a statementnby a
However, the proposal by the Senate of the Rarliather government official that the Constitutionalu
ment of the Czech Republic did not make the rolthef “begged” the government for a position on the Lisbo
Constitutional Court any easier. The extent of i@ Treaty. Let me just add that this matter does ot ¢
tion was merely three pagEswhich mostly consisted cern a direct politicisation of the Constitutior@burt,
not of statements or evidence supporting such -states, for instance, in the case of its decigimaking on
ments but questions and notes interrogation. Santeth public budget reforms. The incursion of the judigia
like that has been unheard of in the previous égpee into the area of foreign policy is quite in platkis is
of the Constitutional Couff The formulation of the also because of the nature of the EU and the dldiga
statement of the ruling (i.e. the very proposal hber which arise for the Czech Republic on account f it
Court should decid&) raises doubts- in light of the membership in this (at least so far) supagional of
doctrine of the Constitutional Court on being bouryd ganization'® The reason why the title of the present
the formulation of the proposal of the statememthe  article mentions the procedure of preventive revieas
ther it satisfies at all the requirements of thevigions opposed to the petition for review of the accession
in Art. 71e para. 1 and 2 of the Act on the Coustit treaty (Pl. US 1/04) that had been denied entry ine
tional Court, specifying the requirements on pra@pos “gates” of the Constitutional Court (being dismidse
on statements of ruling in motions to be decidedhgy a limine fori, i.e., literally “from the court’s threshold”)
Constitutional Court. The Senate’s motion is evitlen —is that, if the Constitutional Court had adoptestra:-
based on Art. 71a of the Act, which, however, merelter attitude, the petition could already have besega
describes the subject matter of the proceedingshén ted into the archives of the Court for reasonsestan
form of a question rather than a statement of alleg¢he previous paragraph. However, it is questionable
unconstitutionality, the Senate merely demandsttiet whether this might not give rise to suspicions ttnet
Constitutional Court decides on the conformity bét Constitutional Court is playing its own game in the
Lisbon Treaty with the constitutional order, wittiou form of a delaying tactic, thereby lending suppiort
unequivocally pointing out the direction in whiclda opponents of the ratification of the Lisbon TreaDn
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the other hand, the objection might be raised that
Court’s decision may be on account of the fact that
petition is easier to process in comparison withhigh
level of debate on the Lisbon Treaty in the Senate.

As a result, a whole range of procedural issueseari
in this connection, even prior to the actual decisbn
the petition itself. These issues deserve to beeaddd
here, while it is necessary to point out certaiw rof-
cumstances whick as is usuat are likely to surface
during the practical realization of a legal ruldeTpoe
sitions expressed in the commentaries to the Adhen
Constitutional Couff are, understandably, still consid
erationsde interpretatione ferendarhe final word in
the contested points will rest on the Constitutiona
Court, which has decided in this connection notl¢o
cide any other issues in the plenary before issitsg
decision on this matter. Yet, there is a whole ean§
issues that need to be pointed out. They includeyea
all, the issue of the extent of the review, itstesia,
procedures for discussion, and the majority voteese
sary to adopt a decision. The actual matter ofpiie
tion is directly relevant, but the mere descriptadrthe

individual issues would go beyond the scope of thig

article, regardless of the fact that certain isssash as
the assessment of a possible intervention intsolver
eignty of a state, are basically insoluble withpesg to
the changes in the understanding of this concejesi
1576, when it was introduced in the theory of ttates
by J. Bodir?® The same holds for trying to answer
whether, in connection with the acquisition of lega
subjectivity, the EU is not, after all, graduallgdoming

a state body which is prohibited from being deledat
some powers on the basis of Article 10a of the Gons
tution.

3. The extent of the review — the entire

Lisbon Treaty or selected provisions only? 5)

It appears from the Senate’s petition that the-Con
stitutional Court should adopt a position concegrtime
Lisbon Treaty as a whole, because it causes aicbnfl
with the characterization of the Czech Republia as
preme, unified, and democratic legal country, ai age
a change in some of its essential elements defimed
Article 9(2) of the Constitutioi? At the same time, the
Senate’s petition raises several specific doubtsutab
some provisions of the TEU and TFEU. According to
the Senate:

1) TFEU establishes a classification of powers that i$)

more characteristic for division of jurisdiction in

federal states, by introducing a category of powers

exclusive to the Union, which includes entire

comprehensive areas of legal regulation (Art. 2a

par. 1 of the TFEU). In conjunction with those

facts, in the sphere of shared competences (Art. 4

of the TFEU) there is, from the point of view of
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Art. 10a of the Constitution, a transfer of compe
tences to the Union in a scope that can not bg full
determined in advance,

the Art. 352 par. 1 of the TFEU, which is not limi
ted to regulation of the internal market, and igsth

a blanket norm that permits enacting measures
beyond the scope of Union competences, i.e.
beyond the scope of transferred powers under Art.
10a of the Constitution,

application of a general transitional clause (passe
relle) for purposes of changing unanimous decision
making to decision making by a qualified majority
in a particular area or replacing a special letista
procedure by an ordinary legislative procedure
under Art. 48 par. 7 of the TEU is a change of po
wers under Art. 10a of the Constitution, without
that change being accompanied by ratification of an
international treaty or the active consent of Rarli
ment. As regards Art. 83 par. 1 of the TFEU, there
is no opportunity at all for Parliament to express
lack of consent; thus, this can de facto render Art
15 par. 1 of the Constitution meaningless,

international treaties negotiated and approved by
aqualified majority in the Council (not unani
mously) under Art. 216 of the TFEU would also be
binding on member states that did not consent to
them, even though the standard ratification process
would not take place in these states, and, indlse ¢

of the Czech Republic, the opportunity for prelimi
nary judicial review as to whether such treaties ar
consistent with the constitutional order would also
disappear. Therefore, the Senate expressed doubts
as to whether this process is compatible with Art.
49 and Art. 63 par. 1 let. b) of the Constitutiand
whether there is room to apply these treaties based
on Art. 10 of the Constitution,

the indirect reference to the Charter of Fundantenta
Rights of the EU, together with the future accassio
of the EU to the European Convention for the
Protection of Human Rights and Fundamental ree
doms (Art. 6 par. 1 and 2 of the TEU) can lead to
lack of clarity about the status of the Charter of
Fundamental Rights of the EU (the “CFREU"), and
it is not clear whether this construction will stge
then or, on the contrary, lower the standard of
domestic protection of human rights enshrined in
the Czech Charter of Fundamental Rights and-Free
doms (the “CFRF"),

there is a question whether Art. 2 of the TEU is
consistent with Art. 1 par. 1 and Art. 2 par. lthod
Constitution (the principle of the sovereignty bét
people), in view of the fact that it expands the
values on which the Union is established, which
could, through a mechanism of suspending mem
bership rights, be used to create political pressur
change domestic legal orders concerning such fun



3/2008

damental issues against the will of the sovereigd}. \What parts of the text of the Lisbon Treaty
3
i.e. the peoplé’ should the Constitutional Court review?

A double prob|em has, thus, been created for the There are EWlide discussions on what is new in
Constitutional Court? If it assessed the constitutional the Lisbon Treaty in comparison with the curreatest
ity of the entire treaty, it could constitute a trrei ~ The Constitutional Court is unlikely to be sparestts
iudicataefor other potential petitioners. This is becaus€onsiderations, although these will be engaged from
Art. 71a of the Act on the Constitutional Court tains ~adifferent standpoint. The preventive review of an
a construction under which the right to file a peti to  international treaty should not be a pretext feubse
the Constitutional Court arises gradually to théivid- duent review of, e.g., the contents of the Accessio
ual petitioners in relation to the actual stagehefpro  Treaty of 2003. It will therefore have to be dedde
cedure of giving the consent for ratification (Art.what the limits of the preventive review are (i.the
71a para. 1 of the Act on the Constitutional Coutt) New situation), separating out the previously agree
appears from previous judicial decisions that thisot formed legal situationacqui communautaijein which
possib|e_ Examp|es may be given of decisions (50 fHTel'e would be, from the substantive Standpoint, no
0n|y in the case of |ega| ru|es) where the Consitial preventive review. However, the Constitutional GQGour
Court decided on an overall petition for the calatiein ~ cannot be required to stake out those areas in EU
of an entire legal regulation in such a way thagrign ~ Primary law which— from the position of the Lisbon
ted the petition with respect to several provisjomst Treaty — already work, and separate them from new
refusing but dismissing the remaining parts of thgevelopments introduced under this treaty. This is
petition? In this way, the impression might be created rather complex issue, and its critics are typycailit
of causing an obstaclei iudicatae However, the po down by being told that such specificities are yet
sition by the Constitutional Court must respect ithe  €xplicitty mentioned in the primary law but are
terconnectedness between the statement and itweagontained in the judicial decisions of the European
ing (otherwise even a decision by the Constitutiondcourt of Justicé” Since even similar provisions may
Court might be void). In this case, however, sucRbtain quite different contents in new contextsienof
aproblem should not arise becauswith a view to the them may be ruled out from the review, save perhaps
specificity of the statement concerning preventige for derogatory and operative provisions. It gergral
view under Art. 71e para. 1 and para. 2 of the ¢t holds that the challenged provisions are not suailifec
the Constitutional Court- the Constitutional Court review® The Constitutional Court will not likewise
should deal with insubstantial (and even more st wiassess those parts of the Lisbon Treaty (compralswg
unsubstantiated) allegations in the reasoning sf iflozens of protocols and declarations of a generdl a
finding, not in the statement. This should not prev Special nature) which do not concern the Czech Repu
other potential petitioners from challenging sontieeo  blic. In this connection, the general principle d&¢o
pi’ovisions of the treaty or even (|n my opinionﬁ th be stated that where a member state gives a frektha
same provisions but substantiated with some otteaw, the future European Court of Justice to modify were
arguments. The idea that the Constitutional Couilit wcreate new law, then the question needs to be asked
deal in detail with such an extensive and incomeneh Whether it makes sense to engage in an abstramiteis
sible text— once and for all, even without the petitionover something that will obtain its specific shapegy
for review meeting the requirements of Art. 34 bét in its judicial decisions on thousands of pagesaf
Act on the Constitutional Coutt is totally out of the Plicated texts of primary law. The current ECJ does
questior?® This is not a parallel to the criminal noticeask the question of whether the EU is a stateslitlves
(complaint) of suspected unconstitutionality; indad as if it were, although what is missing is the pndial
tion, there is avhole range of other arguments againscompetence exclusivity (Kompetekompetenz) refer
mainly the actual raised’etre of preventive revie@. red to by Kelsen.
The fact that other potential petitioners aselegepar Thus, the Constitutional Court finds itself for the
ties to the proceedings (except for the governmaet first time in a situation quite different from rewiing
groups of MPs or Senators) does not deprive suthe constitutionality of amendments of acts aslasesu
petitioners of the possibility of filing an indepmlnt quent control of the constitutionality of legal g
petition once it is their turn, under Art. 71 pataof the tions. In that area, the court has established quiton
Act on the Constitutional Court, within the proceds sistent doctrine according to which it reviews toe
expressing one’s approvAl. tent of the original text as modified by the ameedin
which does not have an independent existence.dn th
case of amendments, the court assesses only tnalfor
aspects, such as the observance of the procedut® of
adoption and publication (cf. for instance, findirgos.
30/1998 Sh. and 476/2002 Sb.). The use of thisridoct
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ne, however, turns out to be entirely impracticithw Court was not striving to extend the interpretatiéthe

respect to preventive review, simply on accounthef
nature of the matter itself.

notion of “constitutional order” (cf. the finding d\
403/2002 Sb.¥® However, it is hardly conceivable that

The form of the Lisbon Treaty as the subject mattéhe criterion for the review of an internationadty by

of review is related to the provision of Art. 71drp. 3
of the Act on the Constitutional Court, under whible
Constitutional Court is not limited to the assessinuf
the content of an international treaty with respgedhe
constitutional order. Here, unlike Art. 68 paraofithe

the Constitutional Court should consist in another
international treaty, be it a treaty on human sglftince
the constitutional order is made up, according ticke
112 para. 1 of the Constitution, of constitutioaats
and the Charter, then this particular case will falthe

Act on the Constitutional Court, no assessmentis rassessment of conformity with a specific constiui
quired about whether an international treaty hasnbeact and its provision, rather than the constitwtlarder
concluded by a body which was authorised to donsb a@s @ whole- unless the Constitutional Court decides to

whether the process of its conclusion was in conityr
with the national constitutional law. | have exmed
my opinion on this matter several times, also hgimg
an objection to the possible conflict between And
para. 3 of the Act on the Constitutional Court st

87 para. 2 and Article 88 para. 1 of the Constitutt

reopen this issue once again. The constitutiongéror
does not have any provisions, as a part of theaoipe
formulation in Art. 71e para. 1 of the Act on therSti
tutional Court. Should a possible conflict be foutieen
it does not matter what constitutional provisiorcdtr
flicts with.3* The review cannot be limited only to Arti

In this connection, let me mention another aspedt acle 9 para. 2 of the Constitution (ealled “material
formulate a conclusion in the form of a questiol. A core” of the Constitution) or Article 1 of the Cler, as

proponents of the ratification of the Lisbon Treatyt might be possible in the event of an alreadydvElC

claim that it does not contain any possibility afans

and EU law in the sense of the findings of the @ens

fer of new competencies from the Czech Republic téitional Court concerning constitutionality of thegar
the EU. The exclusion of the review of procedusal i quotas (No. 154/2006 Sb.) and the European arrest

sues therefore hides another problem. In the et
both houses of the Parliament will approve theficati

tion according to the procedure in Article 49 ogth

warrant (No. 434/2006 Sb.).

Constitution, i.e., under the conditions of Art. 3&ra. 1 5. The effect of the Irish referendum

and para. 2 of the Constitution (i.e., the majoafythe

on the procedure of the Czech

members present) and the President of the Czeeh Re Constitutional Court

public subsequently proves to the Constitutionalit€o
that such a transfer happens, would the Constitatio

Decisionmaking in the field of international politics

Court be able to state that it may not deal with thnecessarily leads to the necessity of reactingttero

breach of the procedure specified in Article 10sapa
and Article 39 para. 4 of the Constitutional Cofthe

contracting parties, which is not customary in othe
areas of the jurisdiction of the Constitutional @oln

qualified majority)?* In such a case, this will concernthis case, this concerns the issue of the Irishreef

not only the seHimitation of the Constitutional Court,

dum, which turned the Lisbon Treaty down. As a-con

which should not review whether the transfer of eomsequence, the Constitutional Court might have found

petencies is or is not in conformity with the irgsts of

itself facing a new question, arising to it, justia the

the Czech Republic (this is a typical problem i thcase of some other constitutional courts in corioect

sense of a “political question doctrine”) but aldee
problem of procedure which does not, in this case,
croach upon the area of international law.

with the previou¥ European constitutional treaty,
which was turned down in referenda in France aed th
Netherlands. However, in this case, the situation i

Another issue consists in deciding what benchmandifferent®® and the Constitutional Court did not have
should be used for assessing an authentic interradti reason to discontinue or stop the proceedings lsecau

treaty. This will be the first time that the Cotgtional
Court will apply the provisions on the referencéeer
rion for review, which are not formulated in a wmih

the contractual process still continues. Apart friat,
discussions constantly tend to overlook the prowishn
Article 48 para. 5 of the new numbering of the Etht

manner. The prescribed criterion for the assessmientty, which anticipates such a situatidnThis provides

conformity is, under Art. 71a of the Act on the Gtin
tutional Court, a constitutional law, while Articlg7
para. 2 of the Constitution (to which Art. 71a pata
refers) stipulates that this should be the cortsiital
order. The same notion (“the constiturional ordas’)
mentioned in Art. 71e of the Act on the Constitn&b

that, if the Lisbon Treaty is ratified by four fi§ of
member states within two years after its conclusiowl

if one or more member states meet obstacles while
ratifying it, the issue will be dealt with by thei®pean
Council. It is, therefore, anticipated that, in erdo
assess the situation, the process will have todme ¢

Court. This cannot be considered just as a technicgluded in all of the 28 contracting parties of tiagifi-

mistake; it would be insignificant if the Constitutal
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because without this, the European Council caroak |
for possible solutions.

6. What will the Constitutional Court decide
and by what majority

contrast, an enumeration of those provisions whieh
found to be constitutionally all right.

It appears (so far only in the literature) that theo
contested issue is what majority is necessary toyca
the decision of the Constitutional Court in thistrea
According to one of the opiniof$,the principlein
favorem conventionishould be applietf, similarly to

It is not quite clear from the prayer of the Selsate judicial review of laws. This is based on the paerie
petition what statement the Senate actually reguessite that the President and the government wikige-

This does not unequivocally arise even from theispe
provision in Art. 71e of the Act on the Constitutad
Court. This proceeding is different from judiciaview
of legal regulations because it essentially corsd¢ne
pronouncement of an authoritative position on the-c
stitutionality of an international treaty. Its aim to
block the potential ratification (Art. 87 para. 2 the
Constitution), not the process of ratification. Tinges
tion the Constitutional Court is addressing in tase is

ing treaties that conform to the Constitution amat the
contrary needs to be proved. This is based, under A
13 of the Act on the Constitutional Court, on theal
fied majority (i.e., nine votes). An interestinggitn is
taken by another commentdfywhich probably fa
vours the standpoint that the qualified majoritysinioe
reached in order to express the conformity{better—
the incontestability) of an international treatyttwihe
constitutional ordef® In theory, the ratification of the

not how many and which provisions, but whether thkisbon Treaty could be blocked by two votes if the

ratification is possible or not. This is one of tleasons
why the second division (Art. 7ta71e) does not cen
tain an explicit reference to the first divisionr{A64-

quorum is 10 judges or by 7 votes if the quoruri5s
judges. The decision would, thus, be made by the-no
rious and egregious “relevant minorit?.It will, there-

71) of the special part of the Act on Constitutionafore, also be important how this issue is clarified

Court (control of constitutionality and legality ef
actments). Approval is given to an internationehty

as a whole because it may be ratified only in its e 7. Addendum
tirety.®® Should even a single provision of this treaty be

found unconstitutional, this will not change theuk in
any way. There is a parallel with the two housethef
Parliament: just as they can only approve or disrthis
ratification of a treaty (Art. 108 para. 6 of thel&s of

During the author’s proof of this study the Constit
tional Court delivered its judgment. Hitherto itriet at
the disposal its full wordin§’ On the basis of the an
nounced parts of the ruliffywe can state that the most

Procedure of the Chamber of Deputives and Art. 117 the procedural questions treated in this studyew
para. 5 of the Rules of Procedure of the Senate), tanswered in the first part of the rulifgln this respect,

Constitutional Court may only decide in its finditigat
an international treaty (i.e., not its individuatopi-
sions) may not be ratified.

the Court especially pointed out, that it conceegats
review only on those provisions of the internationa
treaty whose accordance with the constitutionakeord

The issue is about the prevention of a possible ufe petitioner expressly contested, and where,nn a

constitutional situation and not about repression,

effort to meet the burden of allegation, it suppdrits

about the removal of an unconstitutional situatior¢laims with constitutional law arguments. The Const

A conflict with other law is not a problem with resp

tutional Court also stated more precisely that his t

to the place of such treaties within the applicatioreview it did not intend, for a number of reasotus,
hierachy of Czech law (pursuant to Art. 10 of the Condistinguish between the provisions of the Treaty of

stitution conventio derogat lepi The provision of Art.

Lisbon described as “normatively” old or new, iie.

71e of the Act on the Constitutional Court does nd€viewed all those provisions of the Treaty of losb

require the Constitutional Court to state in itsdfng
which provision(s) of an international treaty amnsk
dered to be in conflict with the constitutional erdit
does, however, require the listing of the spedifict
stitutional provisions with which a conflict is fod. In
this way, the unconstitutional elements of an imter
tional treaty will be indirectly identified (unlesthis
occurs in the statement). It is not, however, insgue
(the practice of delivering statements is still eleping)
that the general statement under Art. 71e(1) ofAtie
on the Constitutional Court will combine with anuen
meration of the problematic provisions of a treatyby

that the petitioner properly contested. Importan@an
additional statement of the Constitutional Coungttit
can review whether an act by bodies of the Union ex
ceed the powers that the Czech Republic transfeored
the European Union under Art. 10a of the Constityti
however only in utterly exceptional cases.

Thus, the findings (in a narrow sense) sounds as
follows: The Treaty of Lisbon amending the Treaty o
European Union and the Treaty establishing the Euro
pean Community in Art. 2 par. 1 (originally Art. par.

1), Art. 4 par. 2 (originally Art. 2c), Art. 352 pal
(originally Art. 308 par. 1), Art. 83 (originally A 69b
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par. 1) and Art. 216 (originally Art. 188l) of tig~EU,

“exceptional methodological abilities and a cerfaliasure of

as amended by the Treaty of Lisbon, in Art. 2 (erig SCIVing puzzles.”

nally Art. 1a), Art. 7 and Art. 48 par. 6 and 7 tbe

TEU, as amended by the Treaty of Lisbon, and t
Charter of Fundamental Rights of the European Unian

is not in conflict with the constitutional order.

Thus, the story of the Lisbon Treaty will continlfe.
the process of approval of the ratification wascsss

T. Oppermann: Die Europaische Union von Lissabon.

hlaVBI., 2008, vol. 8, p. 476 uses the fitting deption as “an

unreadable monster” (ein unlesbares Monstrum).

However, if common people read Article 5 of the dfiye
which explains the secrets of the numbering systtma,
changes in referencing, etc., they will not be lyeahcour
aged to read on, especially if they encounter th@iZzontal

ful in both the Senate and the Chamber of Deputie@?aﬂges" specified in Article 2 which further obfate the

there will be waiting President Vaclav Klaus at th

dext.
]

end*® According to him, any discussion on when the Otherwise it might review the constitutionality pfovi-

Lisbon Treaty will be passed or rejected by thedbze

Republic is pointless now because of the Irishrezfe
dum?

" Prof. JUDr. Jan Filip, CSc., Faculty of Law, Brn®zech
Republic

! The following abbreviations in this study will besad:
.Sb.“ as Collection of Laws, the Czech official joal for
promulgation of legal enactments, “TEU” as “the dtyeon
European Union”, “TFEU” as the Treaty on the Fuoming
of the European Union, “the Constitution of the GrzdRe
public” as “the Constitution”.

2 The legal system of the Czech Republic does notvalibr
a subsequent constitutional review of internatiomahties.
However, the decisions of the Constitutional Cobhave
already shown that this should not obstruct theegtmn of
fundamental rights of individuals by means of cangonal
complaints. Cf. the finding Il. US 405/02 of 20G&4ilable at
nalus.usoud.cz in Czech or at www.usoud.cz in Bhylon
the issue of Slovak pensions paid to Czech citizens

3 The English versions of the Constitution of the &z&e

public, the Act on the Constitutional Court andesthegula

tions are available online at: http://www.psp.ciom/eng/
sgw/hp.sqw?k=31.

4 In actual practice, there has only been one petitied for

reviewing the conformity of the international treain the
accession of the Czech Republic to the EU. Thisyever,

could not be heard (PI. US 1/04, cf. nalus.uso)dezause it
was filed after the deadline for its submissiontha case of
the “European constitution,” the expected propasaild not
even be filed because of the failure of the propasahe

national referenda in France and the Netherlanks.aftempt
of the President to start proceedings on the “Eesapcon

stitution” was dealt with by the Constitutional @btin front

of the gates” informally, in the form of a lettemhich is

asuitable manner of responding to a letter.

® |t seems as if this unintelligible form was meantover up
the fact that the Lisbon Treaty takes over a sicguift part of
the “European constitution” and should simultangossrve
as a prevention against holding referenda on a wéith
cannot be grasped without the consolidated textdaih
treaties.

sions identified differently from the petitionet.Will be only
the official, i.e., the “consolidated,” text of tohew treaties
that will make the primary EU law again ugaendly for EU
citizens. This version, however, was publishechimQfficial
Journal of EUonly on 9 May 2008 (208/C 115/01), i.e., at
atime when the Senate’s petition had already beéméated

to the Constitutional Court.

0 For a detailed analysis, see: House of Lords. Eaop
Union Committee. The Treaty of Lisbon: an impactess
ment. HL Paper 62 (The Report) a 62 (Evidence). The
literature states that 95 to 99 per cent of thetezanof the
European constitutional treaty has been taken @saved”).
For more details, see e.g., Terhechte, J. Ph.Medrag von
Lissabon: Grundlegende Verfassungsurkunde der &idrop
schen Rechtsgemeinschaft oder technischer Anderemgs
trag? EuR, 2008, No. 2, p. 189, which gives tharfigas 95
per cent. J. P. Bonde, in the electronic version haf
study, New name- Same content. The Lisbon Treatyis it
also an EU Constitution?®ed. 2007, p. 8 (http://www.j.dk/
exp/images/bondes/BOOK_New_narme_
same_content_EN.pdf), offers the opinion of A. $tub
a Finnish representative at intgovernmental conferences for
the preparation of the treaty, that the commonadityboth
texts is 99 per cent. Cf. also Bergmann, J.: Bérals Eu
ropa: Vertrag von Lisabon und aktuelle Rechtspraghu
DOV, 2008, No. 8, p. 30809. It may basically be said that
analyses agree in numbers. What they differ inust the
conclusion whether this constitutes a success g#iving of
the European constitutional treaty) or a failureréepect the
opinions of EU citizens.

" Detailed description and documentation is provided
Winkelmann, |.: Das Maastriciirteil des Bundesverfas
sungsgerichts vom 12. Oktober 1993. Berlin 1994.

2 Its text was included in the annex to the decigitm 257
from the 3% meeting of the Senate’s Committee for EU
affairs. The senate approved this proposal dutimgneeting
on 24 April 2008, with the majority of 48 votes,tlvi4 votes
against (out of 70 senators present).

13 An example of how thorough a proposal in such #&ssr
matter may be can be provided by the situation énn@ny:
the motion by MP P. Gauweiler (this includes otissues in
addition to the constitutional complaint) has 0860 pages;

S. HasseReusing'’s constitutional complaint has 114 pages;
D. Dehma’s complaint has 63 pages; the motion leylike
has 61 pages. Not intending to criticize that habts institu
tion, the extent of the proposal of the Senateuiprising,

® This is the secalled Denksporterkenntniss from 1994 (Gespecially with a view to what excellent experts Benate

135/93 VfGH), which concluded that a legal regwatis in
conflict with the principle of the legal state ih“order to find
out its sense, extensive knowledge of constitutitma, qua
lified legal expertise and experience, as well edhigists’
diligence are needed” or where the understandipgrts on
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has, what attention was paid to this Treaty irbitglies, and
what the level of the plenary debate was.

14 The formulation of the statement of the ruling ifierof the
judgement) is called ,petit* in Czech. The Czeclkadty of
procedural law traditionally distinguishes betwesnch



3/2008

a,petit* and the giving reasons for it. The Senadquests in
its proposal of the statement of the ruling (petitat the
Constitutional Court should decide “in the senseAdf 87
para. 2 of the Constitution, as amended by thetitotisnal
acts No. 395/2001 Sb., and Art. 71e of the Act N82/1993
Sh., on the Constitutional Court, as amended by Abe
No. 48/2002 Sh., on the conformity of the Treatyhwihe
constitutional order.”

15 The Constitutional Court is not the state’s notangrefore,
any proposal may only request the court to declarecorre
spondence. In the opposite case, the Constitutiooatt will
not turn down anything (just as it will not caneslything in
the event of granting the motion), it will simphlwith a view
to the nature of the preventive nature of the meviedeclare
correspondence, thereby dismissing the motion. Rore
details, see FiligHollanderSimigek: Zakon o Gstavnim seu
du. Komentat [Commentary to the Act on Constitutional
Court]. 2%ed. C. H. Beck, Praha 2007, pp. 4&. It will
therefore be interesting to observe how the Caristital
Court will deal with this formulation.

18 Of course, one may come across this in the practice
constitutional courts, e.g., where someone wantotince
someone else about the constitutionality of, fostance,
alaw. However, a constitutional court will be regtesl to
cancel such a law as unconstitutional, althoughwviit be
expected that such a petition will be turned dotereby
confirming the constitutionality of such an act.

7l.e., being asked to choose himself whether toeagyith
the petition in full or in part, or whether to diss it in full or
in part. By all means, the proposal of the statdnséall be
definite and unequivocal. Its formulation in sucfoan is the
most important task of the petitioner.

18|n the case of treaties, the government may, isyarnce to
Article 24 of the EU Treaty and Article 300 of tR€ Treaty,
ask for an opinion from the European Court of desti

190n the other hand, one cannot fail to see the eatfn of
the possibility to defer the ratification of theshbn Treaty by
means of a petition to the Constitutional Courtlikinthe se

called concordat with the Vatican, which was “remd¥ by

adecision of the Chamber of the Representativesirthjority

of Senators did not refuse to give their approval referred
the matter to the Constitutional Court.

20 Cf. Filip/Hollander/Simi¢ek: Zakon o Ustavnim soudu.
Komentarr [Commentary to the Act on Constitutional Court
2" ed. C.H.Beck, Praha 2007, pp. 4899 and Wagnerova,
E. a kol.: Zakon o Ustavnim soudlt@mentatem [The Act on
Constitutional Court with a Commentary] ASPI, Pratd7,
pp. 3298315.

21 Bodin, J.: Six Books of the Commonwealth. Oxfords39
Cf. mainly chapter 10 of the first book on the pedfes of
sovereignty (p. 40n).

22To be correct, the Senate does not claim thisgbege); it
actually just asks the question whether this is thet case,
although the relevant section of the petition dnes finish
with a question mark. The possible ratificationttoé Lisbon
Treaty is challenged but not explicitly.

rejected the Senate’s objections and tried to gaasons for
conformity of the Lisbon Treaty with the constitunal order.

24 Regardless of the fact that the entire petition lvdiave to
be divided among several reporting judges, jushdBe case
of judicial review of the constitutionality of theéAct
No. 261/2007 Sbh. on Reform of Public Budget

% This was the case in a few findings as e.g., thdirig
No. 131/1994 Sh. (concerning the Act No. 229/1991 6b.,
Land, as subsequently amended), the finding No/2000
Sh. (concerning the sugar quotas) as well as theinfj
No. 2/2008 Sb. (concerning the Act No. 261/2007, Si.
Reform of Public Budgets).

% The Constitutional Court uses the following formida:
“Where the petitioner in the proceedings on theiewvof
norms cannot bear the burden of alleged undortisthality,
such a petition must be considered as in conflith vrt.
34(1) of the Act No. 182/1993 Sh., and thus aspab&e of
being discussed with respect to the issue in thitenigfind-
ing No. 512/2004 Sb.). One can object to the temsf terms
from civil proceedings (i.e., “contested” and “untested”
proceedings) into the abstract review of an intéonal treaty
which has not yet been ratifiéd.

27 Cf. Filip/Hollander/Simicek: op. cit. p. 483. Wagnerova, E.
a kol.: op. cit., p. 312, tentatively admits thia¢ tConstitutie
nal Court could carry out a “remaining” review witie result
of creating the situatiorei iudicatae

2 1n this case, this concerns mainly the Presideti®zech
Republic, whose position on the Senate’s petitiavailable
online at www.hrad.cz) specifies the significanblgems of
the subject matter of the proceedings. This wodgbssible
if the Constitutional Court decided that the Lisbiaeaty is in
conformity with the constitutional order and if theocess of
approval of the ratification was successful in btith Senate
and the Chamber of Deputies.

29 A suitable example consists of the developmenudicjal

decisions of the US Supreme Court and its doctririessid-

ual powersof states and, above almplied powersof the
federation. The latter provided inspiration for tBaropean
Court of Justice as early as 1956 (cf. the decigioRédéra
tion Charbonniére de Belgique v High Authority bétEure

pean Coal and Steel CommunityCase &5 — derivation of
the competence to conclude international treatiem fthe
competence to regulate a certain issue within B E

30 Unlike Poland and Great Britain, the Czech Republit
not negotiate any exceptions. Its declarations egnieg the
Charter of Fundamental Rights of the EU are mepalgs of
the textual organization of the Lisbon Treaty, witkividual
states confirming that they have understood thieprperly.

81 Cf. Filip/Hollander/Simigek: op. cit. p. 481n.

321n this connection, | emphasize the procedural espeher
than the content. One cannot, however, fail to iclemsthe
Protocol on the application of the Charter of Fundatal
Rights of the EU in Poland and Great Britain, thke rof the
future Court of Justice of the EU as an engindrftegration,
and the welknown doctrine of the Czech Constitutional
Court, which deals not with individual issues butvwevery

# President Vaclav Klaus, as a party to the proceedirthing “in aggregate” (cf. the finding No. 64/200b.%n the

according to art. 71c of the Constitutional Courtt ASup
ported the Senate’s arguments. According to hisiopj the
Lisbon Treaty is at variance with the spirit of fBenstitution
and its "material core" and will push the EU clotem fed

election reform). This (i.e., the rule of “whatt@ numerous
becomes excessive”) is what the extensive argurientaf
MP Gauweiler is clearly based on (cf. his petitiorthe Ger
man Constitutional Court).

erative stateThe remaining party to the proceedings, i.e. thes ¢ Filip, J.: Nalez & 403/2002 Sb. jako rukavice hozena

Chamber of Deputies of the Parliament representedtso
Chairman Miloslav Vi¢ek took rather neutral position. In
contrast to the President's argumentation, the @Guwrent

tistavodarci Ustavnim soudem. Pravni zpravodaj, ro¢. 2002,
No. 11.
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™ The term “conformity” (or “accordance”) is not suitable for
this kind of relation, because international treaties do not
constitute executive instruments for the constitution. For the
purpose of preserving constitutionality, it is sufficient that an
international treaty is not in conflict with the constitutional
order, Some other construction is not, because of the nature of
the matter, even conceivable.

 This is, however, relative, since the vast majority of its
provisions form a part of the Lisbon Treaty.

* Not only according to the famous dictum that, in the case of
disapproval by such a big member state as France (moreover,
prior 1o national elections), it is bad luck for the treaty, while

in the case of disapproval by a small member state, it is bad
luck for such a member state.

1t is literally taken over from No, I1V-443 of the past Euro-
pean Constitutional Treaty, The commentary (Note No. 4,
p. 621), however, expresses doubts about the meaning of such
a provision. Now we know it identical content is submitted
again under a new and camouflaged label.

* The ratification cannot take the form of a proposal of the
statement of the ruling in the Senate’s petition, from which it
is not ¢lear whether the treaty is, in the Semate’s opinion,
problematic or not.

" For more details, see Filip/Hollinder/Simi¢ek: op. cit.
P 484-4849,

“ Filip/Hollinder/Simitek: op. cit. p. 72.

! Pursuant to Art. 10 of the Constitution if an international
treaty provides something other than that which a statue
provides, the treaty shall apply,

* Pospisil in Wagnerova, E. a kol.: op. cit. p. 314,

* This is the logical consequence of the opinion that the
Constitutional Court may review not only the contested parts
of a treaty but also the rest. Wagnerova, E. a kol.: op. cit.
p. 312,

¥ Cf. the finding of the Constitutional Court 3/96 of 1996
{available online at hitp://nalus.usoud.cz) on electoral deposits
and the various opinions i this matter. I the required
qualified majority of 9 votes is not reached, the over-voted
minority is giving the reasoning of the ruling of the Court.

* The abstract of the ruling has been published vet on the web
of the Constitutional Court (http:/Vangl.eoncourt.ce/angl_ver-
ze/doc/pl-19-08_php).

* According 1o the tradition originated from the period of the
Austro-Hungarian monarchy, the judgments of the Constitu-
tional Court are called nalez” in Czech, what is matching to
the term . finding" in English or “das Erkenntiss™ in German.

T The ruling as announced was unanimous and without any
form of a separate vote, thus the deliberations sub 6 concern-
ing the qualified majority has remained in the meanwhile
merely a problem of theory,

* Immediately after the Court’s decision the President ex-
pressed its hope, that a new motion will be submitted by
a group of Senators or Deputies, He discerns a lot of another
new and profound reasons the Constitutional Court did not
deal with. In such a case the new motion in the same marter is
not excluded (so-called inadmissible petition in sense of res
iudicata).

* Standpoint of the President that concerns the future poten-
tial signature of instruments of ratification of the Lisbon
Treaty is coincident with the position of the President of Po-
land L. Kaczyiski. They both would probably sign the Lisbon
Treaty only if it were ratified by Ireland.



