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The impact of the European Court of Justice case-law on indirect

taxes system in Poland — selected problems

Pawet J. Lewkowicz

Directives and their implementation into our legal
system as well as case-law of the European Court of
Justice (ECJ) play a crucial role in the establishment
and implementation of tax law in Poland. Those acts
and judgments gained the significant meaning with the
accession of Poland to the European Union. Unfortuna-
tely, new Polish tax acts, allegedly harmonized to Com-
munity regulations, after over four years of being in
force, are still brought into question by the ECJ and sthe
Polish legislator repeatedly delays or even ignores the
rulings of the ECJ in the process of tax law estab-
lishment. In my opinion, even more objections should
be raised against the actions of tax authorities (espe-
cially of the first of instance) in the scope of imple-
mentation of the Court judgments as these institutions
most frequently ignore the judgments while making de-
cisions pointing out the necessity of the application of
domestic regulations. However, in compliance with Ar-

* Pawet J. Lewkowicz, Ph.D., The Faculty of Law, The Uni-
versity in Bialystok, Poland.

ticle 2 Part I of the Treaty' from the date of accession
new member states shall be bound by the provisions of
the establishing Treaties and the acts adopted by the
Community institutions and European Central Bank be-
fore the day of the accession. Moreover, the fact that
Community law is a part of Polish legal system is also
proved by the provisions of Article 87 and Article 91
(3) of the Constitution of the Republic of Poland. These
provisions introduce the structure of sources of law and
application priority of international agreements and
legislation of the international organizations with refer-
ence to domestic acts, as long as these acts cannot be
co-applied.”

Additionally, as the regional administrative court
stated in one of its rulings, the interpretation of the
Community law contained in ECJ case-law is binding
not only for courts giving decisions, but also for other

! Treaty on the Accession of the Republic of Poland to the Eu-
ropean Union (OJ L 236, 23 September 2003).

2 See more in this scope wyrok WSA w Warszawie z dnia 25
maja 2007 r., sygn. akt IIl SA/Wa 240/07, LEX nr 309079.
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member state institutions, which is concluded iticde firmed on this document with the border customs
234 of the Treafy office’s stamp. Customs office confirms the exptiota

Fortunately, the lack of the implementation of thefter the exported goods have been presented by the
Court judgments is not a rule, however, it congistan traveller and the data included in the passportber
exception frequently made. Some crucial examples (identity document have been checked. Moreover, in
the author's opinion) of the partial or absoluteklaf —order to apply 0% tax rate the taxable person bas t
the implementation of the ECJ rulings in the scope have the exportation document confirmed before the

provisions establishment on indirect taxes in PwblanVAT return form is submitted for a particular month
will be presented. A legal question arose in the scope of these piands

The impact of the judgments on application of thagnd concerned both the exportation of goods outhiele
law will be taken into consideration as well. Doethe COMMUNity and stamps and signatures on TAX FREE
essence of the issue and an extremely large ecdtéine document. The issue also resulted in doctrine téspu

Court case-law the article is confined to the examp a"d differences in jurisdiction on the grounds loé t
only on value added tax and excise tax in Poland. old’ Act on Value Added Tax and Excise Taxax

. ) A 0
One of the most crucial interpretative problems Oﬁuthormes questioned the possibility of the 0%VAT

: rate application whenever one of these elements was
value added tax (especially at the eastern bordEoe X :
. : defective (lack of signature, lack of stamp, a gtamas
land), which was heard before the Court, was aiposs . . L
A not genuine etc.). However, the regional adminiistea
bility given to a taxable persons to apply a reducde : ;
courts’ standpoint was that a taxable person cahaot
0% of VAT as aso-called VAT refund for travellers"able for the third parties’ actions that were farniliar
(Tax Free for Tourists). Pursuant to Article 126 ¢f P

) to him/her or which s/he could not have learned of
the Act on VAT, natural persons who are not remdentaeS ite his/her due diliqence. The Redional Adrtiiais
within the territory of the Community, shall be ided P g : 9

to VAT refund paid on acquisition of goods withimet tive Court's judgment of 11 December 20@2uld be

territory of the country, which have been expof an example here, which states that even alack of

S : customs office border stamp does not prove that the
the Community in an untouched state in the persona
. goods have not been exported and as a consequmence t
luggage of travellers. However, there are seveyati

tions which have to be met to obtain the reimbuesam :?)e(ag!; pj;??égii;;)trgfedgm 'Vi(:] O’[L;h[e r:gﬁml.ﬂ]ll Z
contained in other provisions of the Act. Firstatlf the 0 y 9

acquisition of goods should take place by the tegisl legitimacy of this case-law line, created thankshe

. ._Regional Administrative Court case-law in Bialystok

taxable person who keeps records with a cash eegis X ; ,
was confirmed by the ECJ in 2008. The Court's

and has drawn up the agreements on VAT refund for

travellers. Moreover, the vendors must notify tleadh Judgment of 21 February 2008, case C-271/06 NeFto

- ' ) Supermarket GmbH & OHG versus Finanzamt Malchin
Of. tax a_uthor_lty that t_hey are vendors, prowdad&_t@s affirmed that Article 15(2) of Sixth Directive 788
with written information on VAT Tef“”d regulf_;\t|0m|3 . must be interpreted as not precluding a membee stat
four Iz_;\nguages, marlf _t_he retail_outlets W'th. 2 S1986m granting an exemption from value added tax on
informing on the_p053|b|l|ty to purchase good_uestb the supply of exported goods to a destination datsi
outlets and also inform the heaql of taxaau_thomythe the European Community, when the premises for such
place where travellers can obtain a refaidis not the an exemption are not met but the taxable persotdcou
refund of the tax that is crucial to VAT reimbursamh

for travelers but the possibility to apply the reed rate not be aware (despite his/her due commercial diig

that they were not met, due to the fact that thehmser
0,
0% of VAT by a taxable person on the supply of gDOdE/)rovided a forged export document.

from which the tax refund has been made. Man ) )
conditions must be fulfilled to apply the rate 0% b _The Court noticed _that_lt would be contrary to the
6R&nmple of legal certainty if a member state whitas

a taxable person and as it seems they do not alway:s o 1 oK
depend on the taxable person’'s will and knowledg@'d down the conditions for the application of tie

Under Article 128 of the Act on VAT the presentatio €MPtion of supplies of goods for export to a destom
of the personal document (which includes the amount
of tax paid at the moment of sale of goods) Whi@sw 6 gee Article 21a-21e ustawy z dnia 8 stycznia 1998po-
issued by vendor to the traveller constitutes toeigds  datku od towaréw i ustug oraz o podatku akcyzowfm, U.
for the tax refund. Goods exportation should be-comr 11, poz. 50 ze zm.

| SAIBk 487/07, nie publikowany.

3 . 8 See also wyrok WSA z dnia 12 grudnia 2006 r., VEBBA
See wyrok WSA z dnia 12 marca 2008 r., sygn. &8Ol 31506 nie publikowany; wyrok WSA z dnia 21 mag&a06

31/2008' not publlcated. ] r., I SA/Bk 10/06, nie publikowany; wyrok WSA z dn9

Ustawa z dnia 11 marca 2004 r. o podatku od towamds-  czerwca 2005 r., | SA/Bk 128/05, nie publikowany; raky
tug, Dz. U. Nr 54, poz. 535 ze zm. WSA z dnia 25 stycznia 2006 r., | SA/Bk 377/05, pigliko-
® Article 127 of the VAT Act. wany.

376



4/2010

outside the Community (by prescribing, among othefuly of 2008? that “Article 18(4) of the Sixth Council
things, alist of the documents to be presentethéo Directive 77/388/EEC of 17 May 1977 on the harmoni-
competent authorities and which accepted, initigye sation of the laws of the Member States relating to
documents presented by the supplier as evidenab-estturnover taxes (Common system of value added tax:
lishing entitlement to the exemption) could subssdqu uniform basis of assessment, as amended by Council
ly oblige the supplier to account for the valueedithx Directive 2005/92/EC of 2 December 2005) as well as
on that supply, where it transpires that, due topghr- the principle of proportionality oppose the natibna
chaser’s fraud, of which the supplier had and coultegulations on VAT which extend the time limit fibre
have had no knowledge, the conditions for the exempax refund for new taxable persons from 60 to 18@sd
tion were in fact not metFollowing the ECJ judgment unless they leave a deposit to a value of PLN ZED 0

administrative courts continued this line of case-I Such provisions cannot be considered as “special
and started applying the Court's judgment during-pr measures for derogation” intended to prevent aertai
ceedings directly. A special attention must be gai@ types of tax evasion or avoidance within the megwoih
July 2008 judgment of the Regional Administrativearticle 27(1) of the Sixth Directive 77/388. The
Court®, in which the Court affirmed that “taking into amendment of the Act on VAT mentioned above, which
consideration Article 15(2) of Sixth Directive, thie- come into force on 1 January 2009, seems to bnng i
terpretation of this provision made by the ECIJase& 3 positive aspect as Art.97 items (5) to (7) hamnbee-
C-271/06 of 21 February of 2008 and principles ofeted by the legislator and the basic time of 6gsdar
Community law, without proving that the taxable perthe refund with the possibility of its shortening 25

son knew or even by exercising due commercial catfays has been accepted. The legislator, howeveén; ma
could have known and should have become aware thained the time limit of 180 days (although it ist @on-
there is no stamp mark of customs office on theeds sistent with the Court ruling) as the basic tinmitifor
TAX FREE document or the goods, mentioned in thighe taxable persons who have not carried out ietvi
document, have not been exported abroad in fau, sheing subject to tax in tax period. This time limiay
may not be deprived of the application for the il pe shortened to 60 days at the taxpayer's reqoest,
rate 0% of tax”. Unfortunately, despite clear aead-r condition of the security on his/her propeftiy.

sonable indications from case-law courts and deelri  \wjih reference to excise taxation, a special atient
the Polish legislator did not decide to make amyngfes st pe paid to judgments concerning excise tax as-
in this matter when broad amendments of VAT Acfegsment on second-hand vehicles imported and sold
were being prepared. No crucial changes in thip&COpefore their first registration. Under the Excisaxy
[except the provision of Article 129 para.1 (2which 5 qeijling rate was determined at 65% of the taxebas

the expression “before submitting the tax retunmfo pursuant to Article 75 (1) of the Act on Excise TAxt

was turned into “wi,thin the expiry date for submi§  \,1q be added that the rate has remained uncthange
the tax return form*were introduced in 7 Septembery;;, today, but of course in connection with theimgs
2008 Act on the amendment of VAT Act and other.act%f the ECJ, it does not apply to passenger vehiltar

Another crucial ruling of the ECJ to Polish VAT than two years, acquired in other member states. Th
Act is the ruling which refers to the possibility @-  problem of application of this rate on the purchae
taining a refund of excess input tax over the doe o other harmonized goods, however, still exists. Wnde
within 60 rather than 180 days by taxable persohns w Article 90 of the Treaty no member state shall isgo
have begun their business activity or keep it ferigel  directly or indirectly, on the products of other miger
less than 12 months. According to Article 97 (SXté#  states any internal taxation of any kind in exaefsthat
Act on VAT the time limit of the refund of exces®put imposed directly or indirectly on similar domestim-
tax over the due one shall be extended up to 189ida ducts. Furthermore, this provision prohibits thepam
the case of taxable persons who commence a taxabigon of (direct or indirect) internal taxes toopect
activity or taxable persons who have commenced tayroducts of the member state. The judgment of B& E
able activities within the period of less than 1@8mins  of 18 September 2007 case C-313/05 was crucidlen t
before the application for the registration forrant-  scope of the imposition of excise tax on passengei
Community transactions is submitted. It does notyh cles older than two years. The Court in its rulitated
ever, apply to entities who left a deposit in tleoant that the first paragraph of Article 90 of the Tredt to
of 250,000 zlotys in the tax authorities. Nevertiss|
the ECJ recognized those provisions to be conti@ry

European law. The Court stated in its judgment @f 1 Case C-25/07, Alicja Sosnowska versus Dyrektor Izby
Skarbowej we Wroctawiu @odek Zamiejscowy w Watbr-

zychu.
® See more A. Bcal (red.), Orzecznictwo ETS a polska usta-® See VAT w praktyce, pozycja wymienno kartkowa V¥ars
wa o VAT, Wroctaw 2008, s. 575 n. wa 2008, aktualizacja listopad 2008, s. 8 i n.
101 sA/Bk 162/08, nie publikowany. 14 Ustawa z dnia 23 stycznia 2004 r. o podatku akeyn,
11 See Article 1 (62) of the amending act. Dz. U. Nr 29, poz. 257 ze zm.
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be interpreted as opposing an excise duty witlreafee  tions or Import of a Passenger VehitleHowever, it

to the amount of the duty imposed on second-hand veight be worrying that the act came into force raftiee
hicles over two years old, acquired in a membetestaand a half year from the first rulings of the Cowhich
other than that which introduced such a duty exseedheans slow process of implementation of EU direstiv
the residual amount of the same duty incorporatéal i into the Polish tax system. This phenomenon shbald
the purchase price of similar vehicles which hadrbe evaluated as clearly negative. The fact, that thean-
previously registered in the member state whicloint cerns only the period from 1 May 2004 to 30 Novembe
duced that duty. It is for the national court tae¥ne 2006 and taxable persons of excise duty exclusively
whether the legislation at issue in the main prdoess, must be emphasized. This, however, results in eonfu
in particular the application of Article 7 of therdd  sion in the scope of obtaining the excess refundhby
nance of the Minister for Finance of 22 April 2004 taxable person who got rid of passenger vehicle; pu
Lowering of the Rates of Excise Duty, has such fan echased within intra-Community transaction, befdaee i
fect. This means that, in principle, a Polish aatreot  first registration. The question of intra- Commuyrsic-
impose higher taxes than those in the given coubhtry quisitions of passenger vehicles as well as impbrt
cause it could infringe the principle of the nelityaof those vehicles have been solved in a completefgreif
taxes and constitute a specific duty on imp&ttshe ent way, probably due to the referred judgmentshén
thesis of that decision was confirmed in anotherBi€J draft of new Act on Excise Tax. Chapter V of thaftlr
judgment of 17 July 2008, case C-426/07 Dariushich entirely concerns the passenger vehiclesisiequ
Krawczyhiski versus Dyrektor Izby Celnej w Bialym- tion (Art. 96 to Art. 108 of the draff} includes very
stoku’® The rulings of the ECJ are also reflected imletailed regulations in this scope.

case-law of regional administrative courts in Pdlan  Summing up the above considerations, it can be
For example, in the judgment of 25 May 2007 r. theoncluded that the influence of the ECJ’s rulingstax
Regional Administrative Court in Wars&waffirmed |aw application in scope of indirect taxes in Pdlds
that “with regard to guarantee function of Arti@® of  an extremely important and these rulings are fufigd

the Treaty of Rome of 1957 establishing the Europeay the administrative judiciary. The application the
Community, under which it is unacceptable to imposgourt experience on the stage of first instanceyhich
higher taxes than those imposed on similar domesi@se-law are used, are much worse. The discregancie
products and methods of determining the exciseotax between Polish acts and Community provisions on the
secondhand vehicles, which has come into forcéén tstage of tax law establishment are also slowlysyst
country and whose starting point is the declarécef  tematically eliminated. Although some objectionsyma
the vehicle, the basis for calculating the excéseffay- e raised with the reference to the pace of theqad-

able should be the vehicle transaction price. Th 0 ings, the process should be regarded as undoubtedly
upper limit of the tax should be the amount of s&ci positive.

tax included in the market value of similar vehigle

which were previously registered in Poland i.e. the

sidual excise tax”. The similar position was taken *° Ustawa z dnia 9 maja 2008 r. o zwrocie nadptapodatku
the Regional Administrative Courts in Poznan and B@kcyzowym zaptaconym z tytutu nabycia weitvawspolno-
alystok’® The consequence of settled line of case-laff"edo albo importu samochodu osobowego, Dz. UL,
was the Act on Overpayment Refund of Excise T 0z. 745.

Paid for the Acquisition of Intra-Community Transac WySr?fltg8e3)Bl|| on Excise Tax of 6 October 2008 (dsahro-

15 See K. Lagiski-Sulecki, glosa do wyroku TS z dnia 18
stycznia 2007 r., C-313/05, PP 2007, nr 4, s. 41.

18 | EX nr 399225.
17 sygn. akt Ill SA/Wa 240/07, LEX nr 309079.

18 See wyrok WSA w Poznaniu z dnia 16 marca 2005ygn.
akt | SA/Po 518/07, ,Monitor Podatkowy” 2008, nr £, 23
oraz wyrok WSA w Biatymstoku z dnia 30 lipca 2008 r.
sygn. akt | SA/Bk 206/08, nie publikowany.
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