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1. Déﬁnitian

International law has not, as yet, laid down a conclusive definition of a rminority;:

The definition given by F.Capotorti in the UN Study on the Rights of Persons

Belonging to Ethnie, Religions and Linguistic Minorities (1977}, is usually followed::
»@& group which is numerically inferior to the rest of the population of a State, in:

a non—dominant position, whose members — being nationals of the state in question

— possess ethn;’c, refigious or linguistic characteristics differing from those of the rest’
of the population and show, if only implicitly, a sense of solidarity, directed towards :

preserving their culture, traditions, religion or language®,

Thfa first t}ning to note is that the protection only attaches to nationals of thé'.
State in question. _an-nationals will probably fulfii all the other criteria of the'.
Gapotorti test, but it is wel established that a State is only responsible for promoting

_ ; own population. Aliens can rely -
on their own country‘s good offices for profection and international law additionally::

the collective rights of minority groups within its

provides that State responsibility attaches with respect to the treatment an alien
receives outside the country of which he is a national, Moreover, most human rights.
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treaties grani to all individuals, regardless of nationality, the right to be free from
diserimination in respect of the rights and freedoma set cut therein.

Secondly, while a minority must be numerically smaller than the majority po-
pulation, it must also constitute a sufficient number for the State to Tecognise it as
a distinct part of the society and to justify the State making the effort to protect
and promote it, There must be a group, not simply a few individuals.

Thirdly, the definition assumes that the group wiil be loyal (so-called ,loyalty
test®). ' ' ’

F?Jurthly, the definition does not imply the possibility that minority statue
rather than being sought could have been imposed by the dominant population,
creating so—called involuntary minorities. ‘

Fifthly, the distinction has to he drawn between secessiomist minority gronps
that strive for independence and ethnic, religious and linguistic groups seeking a dis-
tinct’ cultural identity within the State. The right to sell-determinationis a right of
»peoples” not minerities. The term ,minorities*should be distinguished from that of
»peoples® who not enly desire présetvation and furthar development of thaiz specific
characteristics but, beyond that, also want to attain sovercignty and full indepen-
dence. From this point of view, ,minorities* are characterized by the fact that thare
usually exists a country of origin {with the exception of indigenous popnlations),
whereas ,,peoples” may be qualified as ,nations without states®.

2. Rights of minorities and thair protection: League of

Nations . :

Given that the group has the proper attributes of a minority, what rights attach
to it? The protection of minerity rights reached its zenith immediately after World
War [ with the various peace treaties. Minorities came under the aegis of the League
of Nations. Articles 86 and 93 of the Treaty of Versailles, 1919, contained provisions
in favour of minorities, while Article 9 of the Polish Minorities Treaty, 1919, specifi-
cally guaranteed mothar-tongue education in towns and districts in which thare was
»a considerable proportion of Polish nationals of othar than Polish speech®. Similar
treaties were put in place to protect minorities in most of the Balkans and in the
Baltics. No article on minorities was incorporated into the League Covenant. As
a result of the Paris Peace Conference thare emerged a system of legal obligations
binding States which ,voluntarily® assumed canditions concerning the freatrnent of
minorities. The treaties and instruments making up the League systemn as it was
known are very similar, sometimes identical, The focal point is tha question of equ-
ality and non-discrimination between the natiouals of the concerned States.. They
speak of racial, national, linguistic or religious minorities without attempting to de-
fine the concept furthar. There was no great effort to be more precise. The treaties
avoided any delimitation by speaking of ,persons belonging to racial, religious or
linguistic minorities“.Similarly we may find references to winhabitants® of a state
»who differ from the majority of the population in race, language and religion®. The
League never referred to the concept in general but considered the »Iinority ques-
tion® as restricted to certain States or ever regions. ‘This in' itself narrowed down

the terms of reference sufficiently. This, an international system of bilateral freaties”

and declarations placed under tha guarantee of the League of Nations intended to
deal with tha minority preblems in cerfain countries was in fact the first attempt,
in history to deal with the nationality and minority problems on a systematic basis,
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The importance of the system was not in its success rate but more in the fact that
is established the idea of the rule of international law in this field of international
affairs. The Treaties brought an important innovation as citizens of soverelgn States -
belonging to national minorities were subject to provisions of international law. -

3. Rights of minorities and thair protection: United Natidns_::

The Allied Powers in 1545 did not set about re—establishing minority rights
conventions. The post-1945 period saw international lawyers concentrating on indji--
vidual human rights. The concept of minority protection as known prior to World:
War II was replaced by a new international concept of universal human rights. The:
UN Charter drafters ignored the minority issue allogethar while individual rights.
were referred to in a number of Articles. However, the Charter in Article 68 pro- -
vided for tha setting up of the Conunission.on Human Rights which than ameng:
othar duties was charged with the ,protection of minorities® and the ypreventicn of:
discrimination on the grounds of race, sex, language or religion®. The Commission .’
on Human Rights than appointed the Sub—Commission on Prevention of Discrimi-
nation and Protection of Minorities. The Sub-Commission consists of independent
experts. K was to this Sub-Commission that in 1977 Capotorti as a Special Rap-
porteur presented his comprehensive study on minorities, containing the well-known
definition. It was also through the Sub-Commissions persistent attempts that tha:
Commission on Human Rights incorporated an article in the draft International’
Covenant on Civil and Political Rights, which came to read in the definite text of -
1966 as follows (Article 27): ,In those states in which ethnic, religious, or linguistic
minerities exist, persons belonging to such minorities shall not he demed the right,.:
n community with the othar members of thair group; to enjoy thair own culture,:
to profess and practice thair own religion, or to use thair own language.” :

The wording of this Article reflects the arnbivalent attitude of States towards -
minorities, celling in question the obligations imposed on the State. The negative:
way in which the ,minority rights* are granted differs markedly from the othar
provisions of the Covenant. Negative phrasing usually indicates a prohibition rathar
than a right. However, Article 27 grants rights in a negative format: ,... minarities::
shall not be denied tha right...“. 1t is as if the States parties did not want to be :
under an obligation to promote minority rights: it is one thing to permit minorities’
to exist, it is anothar to actively encourage potential dissident separatist groups
within the State. The loyalty requirement js part of this same thame of [imited:
support for minority rights. : : :

None of the country reports nor any of the individual complaints made so far
to the Human Rights Committee under tha International Covenant on Civil and.
Political Rights have yet added clarity to the scope of Article 27. Neverheless Article’
27 has been the subject of successful petitions before the Human Rights Committee
(for example: Lovelace v. Canada). :

If the content of a State's obbgations under Article 27 of tha International Co-
venant i’s unclear, even more controversy surrounds the closely connected but more
: ge.nere}l 1ssue concerning the nature of the rights bestowed. Article 27 provides that

minotity groups ought to be able to.,enjoy thair own culture, to profess and practice
tha‘.lr_dvfr} religion and to use thair own language®. Such rights emphasise the group
protection given to a minority, but do not tefer ty the freedom from diseriminati-
on that individual members of the group might have to invoke. Individuals would
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want to ensure thay receive equal treatment. While freedom from g_]iscr‘imination—-'
is important in protesting certain aspects of minerity rights, the promotion of the
group itself requires the collective guarantees set out in Artl-cle QT.A m_en_lberl of
a linguistic minority, for example, would not want to suffer arbitrary dls.cr_lmn‘la‘r.m_n
based on the use of his mothar-tongue. However, failure to recognise co_.ll_'ect.we-n-. .
ghts while protecting individuals from discrimination can lead to covert .':IISS_]I[H].E}t.]OD _
of the group as snch. Furtharmore, non—discrimination provisions do. ;}Qj@.,@gﬁl;\igiy ]
encourage tha survival of the language or any othar distingwishing characteristic of -
the group. So, the minority and it members should receive djﬂere{m;al treatmment,.
special measures for its protection as a minority, prevention of discmm;ngtmg_}m not
suflicient, o [

A furthar question concerns on whom are the rights bestowed; is il individual
members of the group or is it the collective itsell? Article 27 speaks of npersons
belonging to such minorities® (it is added:,in community with the ot.b_ar tglemb_le!fs ;Qf
thair group“} and the Optional Protocol only allows individuals the right to present
communications to the Human Rights Committee. The Genocide Convention 1349,
confers rights on tha group, but it is exceptional in this regard. There are gqg)‘d"_
reasons for not giving rights to the minority group. Politically, to accord a special
status to a group within a State, especially where that group has ethnic copnec-
tions with a neighbouring State, may not be domestically acceptable and lead to ™
inter—community conflict. Moreover, post-1945 the emphasis has been on theé in-',
dividualisation of rights in contrast to tha inter-war system. It wonld seern cledr,
tharefore, that minority rights are granted to individual members of the minority,
not tha group itsell, Under Article 27 of the International Covenant individuals
have locus standi before the Huinan Rights Committee via thair right of petition,
whereas the minority groups as such have not. : o

The latest development is the adoption by the UN General Assemnbly of a Dec--
laration on the Rights of Persons Belonging to National or Bthnic, Religious and |
Linguistic Minorities, on 18 December 1992 (Resolution 47/135). Of course, this
Declaration enly has recommendatory status (it is not mandatory for States), but at
the same time the Declaration has been formulated in strictly legal term.Important -
»new® provisions are the following: .

Article 1 (1}: ,States shall protect the existence and tha national or ethnic, cul-
tural, religious and linguistic identity of minorities within thair respective territories -
and shall encourage conditions for the promotion of that identity.“ R

Article 4 (1): Btates shall take measures where requited to ensure that persens
belonging to minorities may exercise fully and effectively all thair human rights and .
fundamenta) freedoms withour any discrimination and in full equality before the
law. :

(2): States shall take measures to create favourable conditions to enable persons
belonging to minorities to express thair characteristics and to develop thair culture,
tanguage, religion, traditions and customs, except where specific practices are in
violation of national law and countrary to international standards. Now, paragrapbs
(3) and (4) concern special protection of the language and education of minorities
and thair members. - : E

Article 5: ,National policies and programmes shall be planned and imple-
mented with due vegard for the legitimate interests of persons helonging o minori-
ties.® -’
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4. The protection of minorities under the European
Convention on Human Rights

The European Convention on Human Rights contains no provision guarantecing -
minority rights. The Convention does not provide for any rights of a national mi- .
nority as such, and the protection of individual members of such minority is limited
to the right no to be discriminated in the enjoyment of the Convention rights on’ -
tha grounds of thair belonging to the minority. Article 14: »The enjoyment, of the .
rights and freedoms as set forth in this Convention shali be secured without discri-:-
mination on any ground such as... association with a national minority”, On the .
othar hand, minority groups will be recognised as having locus stand: to bring cases. .
questioning breaches of the ECHR, before Commission and Court. Article 25(1) of
the Convention speaks of ,any groups of individuals® from which the Commission. -
may receive petitions. Thus, while an individual member and the minority group .’
itself can bring applications before the Commission, thay can only do so under the':
existing provisions: thare is not direct protection for the minority group as a group.:
The effect of this restriction needs to be addressed. While mmany group rights will:.
entail measures guaranteeing non-discrimination and cthar fundamental freedoms-
relevant to individual claims, the protection and promotion of the minority, ie.
»minority rights are not recognised as such. As matters stand, apphicants seeking "
to preserve the rights of thair minerity group have to rely on Article 14 of the™
European Convention. Article 14 is purely a non—discrimination provision. :

Article 14 does not establish an autonomous right not to suffer discrimination. ¢
is dependent npon the othar provisions of the Eurcpean Convention. A wide inter- -
pretation of discrimination in Article 14 could provide minority groups with effective
protection of thair collective rights. If it is read to encompass indirect discrimina-
tion and affitmative action to eradicate institutionalised discrimination, than many
group rights can be enforced through individualized Article 14 applications. The .:
standard definition of discrimination is found in the Belgian Linguistics case (Case.
relating to certain aspects of the law on the use of languages in education in Belgi-
umy; 1968): ~the principle of equality of treatment is violated it tha distinction has..
no objective and reasonable justification; tha existence of such a justification must -
be assessed in relation to the aim and effects of the measure under consideration, ::
regard being had to the principles which normally prevail in democratic societies: .
a difference of treatment in the exercise of a right laid down in the Convention must. -
not only pursue a legitimate aim: Article 14 is likewise violated when it is clearly
established that thare is no reasonable relationship of proportionality hetween the:
means employed and the aim sought to be realised. =

While the Court‘s views seem to evince a cone
it is possible to read into the judgment an acceplance of group promotion through’
a justified difference of treatment. [f $0, than actions by States that favour minorities
at the expense of majorities may be justified under Article 14, where as claims by :
an inéyividual or group that such actions be undertaken by a State would fail since”
thare is no express provision for the promotion of minority rights under the Furopean
Convention. The discretion granted to the Court and Commission by the concepts
of, inter alia, reasonableness and proportionality, showld perniit to those institutions.

the latitude to reach decisions which would avoid the constraint of thare being no
eXpress minonties provision in the Convention,

ept of direct discrimination alone, .
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Having established that Article 14 itself and the leading interpretations of it leave
it open to the Commission and Court to protect minority rights thmugh.a bro_ad
reading of the idea of discrimination, it is necessary to examine how the defiberative
organs of the Convention have dealt with group rights cases brought befare th.am
in terms of individual discrimination. As might be expected, thare is no cateforical
denial of group rights, but the balance is in favour of a repudiation of protection.
On the basis of jurisprndence the conclusion might be drawn that, while thare has
been some movement in favour of protecting minority groups by means of a wide
interpretation of discrimination in Article 14, the general irend has been to deny to
minorities as such the rights and freedoms of the Convention, even where the result
18 harsl.

5. The protection of national minorities within the CSCE

The CSCE has a long history of involvement in the protection of minority rights,
dating hack to Principle VIT of the Helsinki Final Act of 1975, reading, inter alia, as
follows: ,The participating States on whose territory national minorities exist will
respect the right of persons belonging to such minorities to equality before the law,
will afford tham the ful! opportunity for the actual enjoyinent of human rights and
fundamental freedoms and will, in this manner, protect thair legitimate interests in
this sphere.“ However, the principal measures have been adopted since the Vienna
Follow-up Meeting of 1986-1989. The most detailed exposition of minority rights
within the CSCE process than came out of the Copenhagen Meeting on tha Human
Dimension of 1990. The Copenhagen principles represent a significant advance over
efforts to define minority rights in othar international forums. The three areas in
which tha Copenhagen principles contribute most significantly to minority rights
are the nse of minority languages, education and political participation. The most
radical measnre is found in paragraph 35 of thie Copenhagen Document, wherein
the participating States noted the efforts undertaken to protect and create condi-
tions for tha promotion of the ethnic, cultural, linguistic and religions identity, of
certain national minorities by esiablishing appropriate local or autcnomous admi-
nistrations corresponding to the specific historical and territorial circiimstances of
such minorities. The provision adopts tha view that individual rights ¢an only be
properly protected where the group has political control of thair own affairs. Gi-
ven that States had previously accorded rights to members of minority groups only
reluctantly, this new dimension to the promotion of the group itself reveals a poten-
tialy monumental shift in thinking, even if the participating States only ,noted® it.
Furtharmore, it discloses the fact that the protection of minority rights may reguire
more than judicially enforceable rights. RES o

The Copenhagen Document consists of five chapters one of whoch is exclustvely
devoted to the question of national minorities. This ‘question’ was undoubtedly one
of tha most complcated and sensitive issues at the Copenhagen Meeting. It touched
upon questions which are considered by several CSCE States to be of vital interest
for tha preservation of thair national and territorial integrity, Neverthaless, the ne-
gotiations resulted in an extensive chapter four, encompassing rot less than eleyen
paragraphs on the subjects. The chapter contains a number of agreements which are
an important step forward on the difficult road to a commuuis opinio about the sta-
tus of national minorities in international relations. As a matter of fact, thare is no
othar intergovernmental document at this monrent dealing with national minorities



208 - Casopis pro prévof védu a praxi . 1/1e94

which would bear comparison with tha Copenhagen Document. A major achieve:

ment of the fourth chapter of the Document is its resolittion of the question of how t¢-
determine who belong to a national minority. On this question, paragraph 32 statey:”

»10 belong to a national minoritis a matters of a person’s individual choice and n

disadvantage may arise from the excercise of such choice.* It is understandable that'

some C3CE states felt uncomfortable with this clause, as it seems to entitle everyone

to choose to belong to a national minority without any {urthar conditions. In the'

same paragraph it is also.stated that persons belonging to a national minority have

the right to establish and maintain unimpeded contacts among thamselves within -
thair country as well as contacts across frontiers with citizens of othar States with':
whom thay share a common ethnic or national origin, cultural herifage or religious
belief. - The Copenhagen Document bears clear sings of the most controversial issies -
which could be solved only by compromising on carefully formnlated clauses. This

resutied in the insertion of a great number of escape clauses which highly affect
the obligatory character of tha provisions concerned. Often the CSCE States only
pledge to ,endeavour® or to ,consider® and in one case thay only were prepared to

»note®, Moreover, thay could achieve agreement often only by referring to ,national .

legislation® as anothar escape formula, The formula ,to note® has been used for the

very sensitive issue of possible autonomous administrations of minorities (pa,ragr'aph_.':_
35 of the Copenhagen Document). Anothar issue which remained controversial untik

the very end of the Copenhagen Meeting concerned the nse of tha mothar tongue

of national minorities in public life. The fear of some CSCE States that privileged'
treatment of national minorities might result in the demolition of the national State:”

{territorial integrity) is clearly expressed in paragraph 37. :
Since ,Copenhagen®, thare has been the Geneva Meeting of Experts on National
Minorities (1991). [t was not as innovative as Copenhagen: for instance, it speaks of
npersons belonging to national mincrities”, again emphasising the individual rathas
than collective nature of minority rights, although, like Article 27 of tha Interna-
tional Covenant, it is recognized that the rights may be exercised in community
with othar members of the group. However, the fact the meeting was convened
indicated a continning wish to keep minority rights at the forefront of the CSCE
process. Much of the Geneva Pinal Documeni repeats the language and wording
used in the Copenhagen Document, but in p xperts Meetiug clearly
emphasised that: ,issues concerning national minorities, as well as compliance with
international obligations and commitmens concerning the rights of persons helon-

ging to tham, are matters of legitimate concern and consequently do not constitute’
an internal affair of the respective state®,

CSCE Human Dimension Mechanism, High Commissioner -
and Peace-keeping

Within the framework of the CSCE process thare are three instruments to be.'.:"

pointe_d out that may the used to deal with minority questions. In the first place’
thare is the Human Dimension Mechanism under which especially individual human”
nghts may be protected. This supervisory mechanism consists of Tour clements or
phases: _ B
L The_ CSCE states decided to exchange information and Tes
for information and to representations made to tham b

pond to reqnests._..
¢ info . . y othar participating
states in questions relating to the human dimension of the CSCE. The states
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are obliged to supply the information asked for. So, this is tha first -and

information phase. o o g

2. If the exchange of information asked for does not lead to satisfactory results:

, the CSCE states are entitled to convence a bilateral meeting with the othar

state in order to examine such questions, including situations and specific

cases with a view to resolving tham. So, this is the second phase of bilateral
meeting for the examination of jssues. : '

4. Tt the exchange of information and/or the bilateral meeting has no lead to'
a solution, the CSCE states are entitled to inform all othar states E:LbOUt. the-
questions concerned. This is the third phase concerning notification of all
othar states. ) :

4. Finally, if the previous procedures, which all aim at the solition of the pro--
blems, remain futile, the CSCE states have the right to raise thase problems,
including information concerning sitnations and specific cases, at the (a.n.nua}).
meetings of the Conference on the Human Dimension of the CSCE. So this
is the fourth and last phase of the human dimension mechanism which Las
a plenary character. '

Of course, this supervisory nechanism is of a purely inter-governmental charac-
ter, from state to state, without any independent intermediary such as an interna-
tional committee on human rights or the like. Neverthaless tha establishment of
the mechanism was an important step forward. The mechanism has to a certain
degree a compulsory nature. States are obliged to respond to diplomatic dema.rches
by ancthar CSCE-state. But, on the othar hand, tha mechanism does not provide
for sanctions being imposed on states which violate thair obligations.

. In Moscow 1991 the human dimension mechanism was furthar elahorated and
extended. Now, a participating State my invite the assistance of a CSCE mission -
of up to three experts to address or contribute to the resolution of questions in its’
territory. It is also possible, that one more CSCE States, having pnt. into effects
phases 1 and 2 of the human dimension mechanism, may initiate such a fact-finding
mission with the consent of the host state. Then it sheuld concern ,a particular,
clearly defined question on its territory relating to the human dimension of the
CSCE*. Now, if the requested state does not react by inviting a mission of experts
or if the requesting state judges that the issie in question has not been rescived as
a result of a mission of experts, the requesting state may, with the support of at
least five othar participating states, initiate the establishment of a mission of up tha
three rapporteurs. There is also a third possibility under the Moscow Document: if
a GSCE State considers that ,a particular serious (hreat” to the fulfilment of tha
provisions of the CSCE human dimension has arisen in anothar state, it may, with
the support of at least nine othar participating States, initiate the establishment of
a mission of up to three CSCE rapporteurs. And the fourth possibility is as follows:
upon the request of any CSCE State the CSCE. may decide to establish a mission
of experts or of rapporteuss.

In Helsinki 1992 of the office of a CSCE High Commissioner on National Minori-
ties was established. The High Commissioner will act under the acgis of the C3CE
and thus will be an instrument of conflict prevention at ha carliest possible sta-
ge. According to his mandate he will provide »early warning® and, as appropriate,
wearly action® with regard to tensions involving national minority issues which have
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not yet developed heyond an early warning stage, but have the potential to develop

into a conflict within tha CSCE area, affecting peace, stability or relations between
Participating States, requiring the attention of and action by the CSCE. If, on the

basis of exchanges of communications and contact with relevant parties, the High
Commissioner concludes that thare is a prima facie risk of potential conflict he may

issue an early warning. As far as ,early action® is concerned, The Helsinky I1 Docu-

ment provides that the High Commissioner may recommend that be authorized to*
enter into furthar contact and closer consultation with tha parties concerned with.
a view to possible solutions, according to a mandate to be decided by the CSCE.
So, tha High Commissioner's mandate contains an outspoken ,linkage® between the:.
human dimension {human rights) in the sense of minority (groups) rights and peace-

and security in and between states.

Aparf from the establishment of a High Commissioner on National Minorities, -
_ in the Helsinky IT Document specific-instruments of conflict prevention and cri:’
sis management are mentioned: fact-finding and rapporteur missions and CSCE-
peace-keeping. It is said that peace—keeping constitutes an important element of’
the overall capability of the CSCE for conflict prevention and crisis management :
intended to complement the political process of dispute resolution, CSCE peacekee:”
ping activities may be undertaken in cases of conflict within or among Participating’
States to help maintain peace and stability in support of an ongoing effort to reach”

a political solution. CSCE peacekeeping will take place in particular within th
framework of Chapter VIII of the Charter which concerns regional arrangements fo

tha maintenance of international peace and security. So, tha CSCE is to he corsic:

dered a regional arrangernent or agency according to Cbapter VIIL. It is explicit]

said in tha Helsinky IT Document that CSCE peacekeeping operations will not ental

enforcement action (as a matter or fact, permission for this would be required of

the part of tha Security Council under Article 53 of the UN Charter). .
UM action in Burope:

a) The Security Council may in principle underiake military enforcement actio
to protect minorities a)where thare is a threat to the peace because acts o
oppression have international complications, or bjwhere thare is a gross an
constant violation of human rights (,humanitarian intervention“)

b} The Security Council may in principle undertake peacekesping operation, wit

the consent of the parties concerned, to protect minorities, etc. (UN peace:
keeping in Europe). . . :

8. Conclusion: towards collective rights?

In fact, minorities' law, the concerning the protection of minorities, is stilt maink
a question of individual human rights - not only within the UN framework {see
Article 27 of the International Covenant on (iivil and Paolitical Rights), but als

under the E.}uro_pfean Convention on Human Rights. Group rights are not recognized
as such. Minorities have no locus standi. Quite unique in this context is the office of -

the High Commissioner on National Minorities of the CSCE. However, this is onl:
a ypreventive diplomacy® function in order to avert threats to the peace. Minorities
law is still far from encompassing a might to autonomy (self-rule), which woul
be kind of a right to self-determination within national state boundaries (short'ﬁ
secession). Minorities cannot claim autonomous status as a , collective human right?
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An interesting example of the protection of minerity rights is to be found in the so—
called Carrington plan for the republics of former Yugoslavia (,Treaty provisions
for the Convention“ ; UN Doc. 5/23169 Anex VII). Chapter II concerns human
rights and rights of ethnic and nationals groups. Amongst the rights of members of
national and ethnic groups are mentioned: protection of equal participation in public
affairs such as the exercise of political and economics freedoms, in the social sphere,
in acces to tha media and in the field of education and cultural affairs generally:
and the right to decide to which national or ethnic group he or she wishes to belong,
and te excercise any rights perfaining to this choice as an individual rights choice
as an individual or in association with othars. Apart froin thase individual rights,
more importantly, tha following is said about the possibility of receiving a ,special
status“ for minorities:— areas in which persons belonging to a national or ethnic
group form a majority, shall enjoy a special status of autonomy. This status, inter
alia, encempases ,the right to a second nationality” for members of that group in
addition to the nationality of tha republic in question, and: a legislative body, an
administrative structure, including a regional police force, and a judicary responsible
for mattars concerning the area, which reflects the composition of the population of
tha area. Now, here some possible ground rules for autonomy status of minorities
are formulated, which could be included in a future {Council of Europe) Convention
on the subjects of minority rights. ' -

SUMMARY
ovecnym aspektum préva na ochranu
mensin

1. Definice ,

Mezindrodnf prévo dosud neobsahuje definici mendiny. Proto je nutné se ob:éifft
k doltrindrnim vymezenim. F. Capotorti ve ,Studii SN ‘o prdvech osob palficich
k etnickym, ndbozenskym a jazykovym mensindm® (1977) -vkypralcm’;a.frVnés}edujfcf
definici: ,Skupina, kteri je podetné mensl nes zhytek obyvatelstva statu, v nedo- -
minujicim postaveni, jejiz lenové - jsouce obdany stdtu - maji étnické, ndbozenské
nebo jazykové znaky, je# je odlisujf od ostatniho obyvatelstva a ukazujf, tiebass

pouge impliciiné, smysl solidarity, sméfajici k zachovini Jejich kultury, tradici, na-
bozenstvi anebo jazyka. . BT
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2. Préva menS3in a jejich ochrana: Spoleénost ndrodi

Ochrana prév mendin dosihla svého zenitu beaprostiedné po 1. svétové valce,
Clinky 86 a 93 Versailleské stilouvy (1919) obsahovaly ustanoven! ve prospéch
mensin, zatfmco dldnek 9 Polské smiouvy o mendindch z roku 1619 zviisié zary-
coval vzdéldn{ v matefském jazyce ve méstech'a okresech, v nich byla znaind ¢ist
polskych obcant, hovoficich jinak nez polsky, Obdobné smmlouvy chrdnily mensi-
ny na Balkdné ¢i v Pobalti, Zidné ustanoven{ o mendindch viak nebyio zahrnuto
‘do Paktu Spolecnosti ndrodd. Jako vysledek Patizské mirové konference se abjevil
systém pravoich zdvazkd, které nékieré stdty ,dobrovolns® prevzaly, v zachdzenf =
s mensinami. Dany mezindrodnf systém, vytvoreny pod egidon Spolecnosti ndrodi;:
predstavoval ve skutecnosti prvnf pokus v d&jindch, jens se zabyval problémy meniin:
na systematickém zékladé. Vyznam systému nespocival v jeho dspésnosti, ale spise
v zaloZen{ myslenky upravit tento problém prostiednictvim mezindrodniho préva. - .
3. Prdva menSin a jejich ochrana: QSN ' '

Koncepce ochrany mensin vytvorend mezi dvémi svétovymi vilkami byla po roce’
1945 nahrazena novym mezindrodnim pojet{m univerzdlnich lidskych prdv. Tviirci
Charty OSN ignorovali problémy mensin. Nicméné linek 68 Charty OSN dovolil
zfidit Komisi pro ldskd préva, mezi jejimiz povinnostmi je mj. ,echrana mendin®
a yzabranéni diskriminaci na z8kladé rasy, pohlavi, jazyka anebo ndbozenstvi® Ko
mise pro lidski préva jmenovala Podkomisi pro zabrinéni diskriminace a ochrany
menéin, slofenou z nezdvislych odbomnikd. Zvlgstnim zpravodajem této Podkomise
byl v roce 1977 F. Capotorti, jenz pripravil obsaznou studii o mensindch. Zminéni -
Podkotnise rovnéz usilovala o prosazenf ustanoveni o mengindch do ndvrhuy Mezi-
ndrodniho paktu o obcanskych a politickych prévech. Jejf vytrvalé snagenf nalezlo
svij vyraz v clénku 27 Mezindrodniho paktu o obcanskych a politickych privech.
z roku 1966, jenz zni: ,Ve stdtech, kde existuj{ etnické ; nédbozenské nebo jazykové
mensiny, nesmi byt jejich piislusnikiim upfrino privo, aby ve spolecnosti s ostatnl-
mi pifslusniky mendin uZivali své viastnf kultury, vyzndvali a vykondvali své viastni
nibozenstvi nebo pouzivali svého viastaiho Jazyka*. ' N

Znénl ustanoven! odrd# dvojaky postoj statit viiéi minoritim. Pravidlo cho-.
van{ je formulovdno negativnim gpiisobem, aniz by zavazovalo stdty aktivné pod-
porovat mensinova préva. Obsah uvedeného praviodla zistivd nejasny a vzbuzuje
kontraverse. Navzdory tomu je zietelné, Ze mensinovd préva se poskytuji jednotli-"
vym piislunikim minority a nikoli skupiné, Nejnovéjsf vivoj charakterizuje piijeti .
Deklarace o privech osob patiicich k nérodnosinfm nebo etnickym,
a jazykovym mendindm, schvilené Valnym shromdzdénim OSN 18. prosince 1992
(rezoluce 47/135). Uvedend deklarace m4 pouze doporucufici povahu, nicméné byla -
formulovdna za pouziti pravaiho ndzvoslovi. Ditlesitd nova ustanovenf

ni znéji.
Clének 1 (1):

#Stdly chrinf existenci a ndrodnostnf nebo etnickon,
zykovou totoznost meniin na jejich viastnich tzemich

nabeosenskym

kulturni, ndboZenskon a ja- -
a vytvifejl podwminky pro-

‘timto zplsobem chrénit jejich zékonné zajmy v této oblasti. Problematika imendi-
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podporu této totosnosti.®
Clanek 4 (1):

»3tdly prijmou opatfeni, aby zajistily, #e osoby patifci k mensindm mohou plné
a dcinné vykondvat viechna jejich lidskd prava a zdkladnf svobody bez jakékoli
diskriminace a v dpiné rovnosti pfed pravem.“

Cldnek 5: . |

»Ndrodnostai politika a programy budou plénovény a provddény ¢ nalezitym :
ohledem na legitimn{ zdjmy osob patifcich k mendindm. :

4. Qchrana mensin

frat; podle Evropské wmluvy o lidskych
pravec S - '

Evropskd iimluva o lidskych pravech neobsahuje ustanoven! zarucujici mensinovs
préva. Umluva neposkytuje jakékoli prévo narodnostni menging. Ochi"al}a pifslus-
nika mensiny je omezena na privo nebyt diskriminovdn v poZ{vin{ prév Umluvy na
zékiadé pifshisnosti k minorité. C’Iének 14 l'jmluvy stah'_ovf, #e uiivan{ prdv a svo-
bod pfizndvanych touto imluvou musi byt zajisténo bez diskriminace zaloZené na
jakékoli pticing, jako je pohlavi, rasa, barva pleti, jazyk, nahogenstvi, politické ne-
bo jiné smyslen, ndrodni anebo socidlnf piivod, piisluénost k ndrodnostni mensing,
majetek, rod & jiné postaveni.. - T

5. Ochrana nirodnostnich mensin v rdmeci KBSE )

Zivéreiny helsinsky akt obsahuje zdsadu VII, ze kieré vyplyva, Ze-'_ziic'a_stné-_
né stity, na jejich# dzemf existujf ndrodnosini” mensiny budou respektovat privo
osob, které k takovym meniindm patif, na rovnost pred zdkonem, poskytnou jim,
veskeré moznosti pro skuteéné usivins lidskych prév a zékladnich svobod a budou

novych prav pak byla projedndvéna na ndsledujicich schizkich. Kodaniské rasedén{
o lidské dimenzi konané v roce 1990, Zaznamenalo vyznamny pokrok pii definovdn{
prav mensin na mezindrodnim fdru. 'Principy ptijaté v Kodani smétuji pfitom do
thech oblastl: uiivini jazyks, vedélinf a déast na politickém zivots. Nejzdsadndjsl
opatfen{ je viéleno do paragrafu 35 Kodafiského dokumentu, jeni vyzaduje ochranu
a vytvdfeni podminek pro podporu etunické, xulturni, jazykové a ndbosenské totos-
nosti ndrodnostnich mendin zakldddnim vhodnych mistnich & autenomnich Sprav,
korespondujicich se gvigstnimi histori ckymi a dzemnimi okolnostmi takovych mino-
rit. Ustanoven! pHjim4 nézor, Ze individudln{ prava mohou byt dikladné chrinéna
tam, kde skupina ma politickois kontrolu nad viastnim; zalezitostini. Kodarisky do-
kument {aké urcuje otdzku, kdo patii k ndrodnostnf mending. Paragraf 32 stanovi,
Ze piisludnost k ndrodnostnl menging Je véct osobnf volby -a 34dné znevyhodnéni
nemize vaejit z vikonu takové volby.

V ramei KBSE také pisobf kontrolnf mechanismus lidské dimenze, jeni sleduje
ochranu priv jednotlivee. Kontroln{ mechanismus je vystavén na étyfech pili¥ich:







