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But frequently the American Constitution does not provid(? a chi:a.r answer to ]Emw
power is to be properly exercised. In many instances, examinms historical pl:act.lces :
can be helpful. While historical practices cannot change the law in the CO.IlStIL‘utiOD,
historical pra.btices.ca.n provide a guide to how power is actually exercised in the
United States within the confines of the Constitution. _

Hence power in the United States consists of a blendin‘g of law and policy, a blen-
ding of theory and pragmatism. Considerable leeway exists lor t}:.los? W?JO wla.nt to
exercise power, but this leeway is ultimately circumscribed hy Hmitations in the
Constitution and political reality.

negotiation and inguiry within the international field must often accord to the Pre-
sident a degree of discretion and freedom from statutory restriction which would not
be admissihle were domestic affairs alone invalved, Moreover, he, not Congress, has
the better opportunity of knowing the conditions which prevail in foreign countries,
and especially is this true i time of war. He has his confidential sources of infor-
mation. He has his agents in the form of diplomatic, consular and other officials.
Secrecy in respect of information gathered by them may he highly necessary, and
the premature disclosure of it productive of harmfal results.

The independent role of the President in foreign affairs may he best illustrated hy
the secrel negotiations that produced the trips of President Nixon and Lis Secretary
of State Henry Kissenger to China in 1971 and 1972, and by President Carter’s
- decision, over significant congressional oppaosition, to recognize the People’s Republic
of China and to terminate relations with Taiwan in 1979,

The President

The most obvious symbol of American foreign policy is the Pres‘ident. The
Clonstitution is vague ahout the President’s powers over foreign: aﬂ'a.}rs.. Article
II vests the executive power in the President. It also makes tne Prf.zmd?nt the
Commander in Chief of the Armed Services. The President ca,n.m,a.ke 'tfeat}es and
appoint ambassadors, public ministers, and consuls, but only jmth the-advice aﬂi
consent of two thirds of the Senate. The President can also receive ambassadors an
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The Congress

From what has been said, one would assume that the President’s POWErs over
foreign affairs are immense, and indeed they are. Nonetheless, if Congress cliooses
to exercise power, it can conirol or check virtually everything that the President
~does. As already noted, the President needs the support of two—tbirds of the Senate
- to ratify @ treaty or to confirm his appointments of amhagsaders or public ministers.
A good example is the Senate’s rejection of the Versailles Treaty after World War L.
‘President Wilson had persnaded a skeptical Europe to include the League of Nations
n the Versailles Treaty, bui the Senate refused to ratify -the'Treaty because of its
reluctance! to: involve the United-Siatesin foreign disputesi Asticle 1;:Section 8 of
the Constitution gives Congress: legislative power ‘overiforeig cornmerce and over
immigration to the United States. Congress has'power to definé arid punish piracies
‘and felonies committed on the high seas and against the Law of Nations, to declare
war, and to regulaie the military. These are all extremely important powers. Bul
perhaps the most important power of Congress is its power over the purse. ‘Virtually
everything a President does costs money, and a President cannot spefid money that
is not authorized by Congress. Hence it Congress does net like what a President is
doing, it can simply refuse to appropriate fnoney to’pay for it.

public ministers from other nations. . . .
Historical experience confirms fhat the President has w1de-—rangmlg powers in t :
area of foreign affaizs. While the treaty making power is shared with th.c— Senate,‘_
the President has independeni powers to make executive agreements with o?hel.
nations without consulting Congress. These agreements are binding on the.Um‘ted
States and are recognized as law under the Supremacy Clause of th‘e Clonstitution:
Qwer ihe years, the Congress has acquiesced in many of these exeu?utwe agresments;
and little law has been developed concerning whether an executive agreement cal
conflict with other legisiation passed by.Congress or whether the Premde‘nt can use
an executive agreement to by-pass the more formnal process of treaty ra.tlﬁcatililn-
In 1816, the Urited States Senate Committes on Forejgn Relations reportea‘{ th
The President is the constitutional representative of the United States with l‘t
rard to foreign nations. He manages our concerns with foreign nations and I'I'lllﬁ__
necessarily be most competent to determine whben, how, and upen v?'ha,t sub];:cil :
negotiation may be urged with the greafest prospect of success. For his conduc
is respousible to the Constitution. - o
The pragmatic reasons for lodging the power of foreign a]‘fa.lrsf in the _Pres@en i
readily apperent. The United States Supreme Court has explained the pres1den. .
role in foreign affaire as {ollows: . .
It is quite apparent that if, in the maintenance of our international relatm{ .
embarrassment —~ perhaps scrions embarrassment — is to be avoided and- success 0}1
our aims achieved, congressional legislation which is to be made effective througs

Relationships between the Presidésit and"Congress vary from one administrati-
on to another. A populer President can exercise mach power cver foreign affairs.
President that has little support in Congress rmay find it difficult to accomplish
anything. .

However, congressional power is not absolute. The Constitution eXpressly prohi-
bits Congress fromiimposing a tax on exports from the states. Al legislation passed
by Congress s subject to an executive veto. If the President vetoes a bill, 1t then
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must be repassed by a two—thirds majority of both Houses of the Congress to become
law. A presidential veto is thus a difficult obstacle for' Congress to overcomes,

“'Tn §ummation, the system works best when the President a.nd Congress agree on
a foreign policy.

The tension between Congress a.nd the President is hest illustrated by looklng
at the war power. The Constitution states that only Congress can declare a war,
But this does not render a President powerless. The Presmenf is the Commander
in Chief of the Armed Services. Many military a,ctrons have been undertaken by
American presidents without a formal declaration of war by Congreas The Korean
War and the Vietnamn War are the most noteble of the presidential wars that were
waged without a formal congressional declaration of war.

Once a President takes the country into a war, it can prove politically difficult
for Congress unilaterally to stop the conflict, whether by direct action or by refusing
to appropriate money to fight the war. Therefore, aftér the Vietnam War, Congress
hoped to prevent future problems by passing the War Powers Resolution, which gives
the President power to introduce American military troops into armed conflicts but
requires him to report to Congress within forty eight hours. The President must
terminate the hostilities within sixty days unless Congress authorizes the action or
at anytime I Congress so directs..

Debate over the constitutionality of the War Powers Resolution has been in-
tense. Those who believe in strong presidential powers argue that the resolution
unconstitutionally restricts presidential power and that Congress cannot by-pass
the President’s veto power by simply passing a resclution directing the President
to remove troops from hostilities. On the other hand, those who favor congressi-
onal power argue that the War Powers Resolution is unconstitutional because it
purports to give the President power to commit treops to military operations when

not previously autherized by Congress. Those who favor the Resolution argue that
it creates a balance between the President and Congress that is consistent with the |

Constwtutlon s framework.

* Presidents have not liked the War Powers Resolution. Congress adopted the Re-
solution over Président Nixon’s veto. President Bush invaded Panama and deployed
troops to Saudi Arabia to counter an alleged Iraqi invasion without prior congres-
sional authorization. Nonetheless, Bush did finally seek congressional anthorization
before he began the bombing of Iraq and before he sent ground iroops into battle
against Traqi troops to ,liberate” Kuwait. The Congressional debate over the Gulf

War was just the kind of consultation between the Congress and the President that -

the Constitution requires.

Professor Louis Henkin, one of the leading scholars in the United States on pre- :
sidential powers, has snnnnanzed the presidential and congressmna} roles in foreign .’

affairs as fo]lowa
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In foreign affairs, the President represents the people of the United States to
the World:. Congress Tepresents the people at home, the different regions, groups,
COI]StltuenCIes -and interests (general and special). And the representative functions
of the Premdent and Congress are different. The President leads and initiates; Con-
gress dehberates leglsla,tes confirms (or rejects); Congress can 2lso anticipate and
regulate even in foreign affairs. The presidency is confidential, classified; Congress
is open and more accessible for citizen participation. Both are accountable, but the
President’s accountability is essentially plebiscitarian quadrennially. Congress - its
members — are accountable directly, daily.

The Judiciary

The judiciary piays a unique and important role under the cons'titﬁtionnl's.ystem
that prevails in the United States. Tn matters of foreign affairs, Article III of the
United States Constitutional allows the federal courts to hear cases arising under
the Constitution, laws and treaties of the United States, to hear cases affecting
ambassadors, public ministers and consuls, to hear cases of admiralty and maritime
jurisdiction and to hear cases between a state, or a citizen thereof, and foreign states,
citizens, and subjects. The federal courts, and ultimately the United States Supreme
Court, are the final interpreters of the Constitution and can protect the rights of
individuals against unconstitutional actions of executive officers or unconstitutional
acts passed by Congress.

Despite these broad powers, the federal courts ere often reluctant to decide
questions involving United States foreign relations, largely on the ground that they
involve questions of policy best left to the political branches of the government.

Justice Brennan summarized the judiciary’s approach to questions of foreign
affairs in the case of Baker v, Carr, where he stated:

[Issués of foreign affairs] frequently turn on standards that defy judicial applica-
tion, or involve the exercise of a discretion demonstrably committed tc the executive
or legislature;...[M]any such questions uniquely demand single-voiced statement of
the Government’s views....[However,] itis errar to suppose that every case or con-
trovergy which touches foreign reations lies beyond judicial cognizance. Our cases
in this field seem invariably to show a discriminating analysis of the particular qu-
estion posed, in terms of the history, of its managenient by the political branches,
of its susceptibility to judicial handling in the light of its nature and posture in the
specific case, and of the possible consequences of judicial action. The Unifed States
Supreme Court has held that American citizens whose constitutional rights have be-
en vielated by a treaty can obtain redress threugh the couris. In Reid v Covert,
where a treaty between the Unifed States and Great Britain purported to deprive
a United States citizen of her right to trial by jury, Justice Black declared that ,No
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agreement with a foreign nation can confer power on the Congress, or on any other
branch of Governient, which is free from the restraints of the Constitution.®

However, more recently, the United States Supreme Court has held that a citi'zen
of a foreign country who is kidnapped by American agents and brought to .the Um.ted

tates for trial caimot claim the protection of the United States Constitution against
the acts of United States agents committed outside of the United States.

The Foreign Soversign Immumities Act, passed by Congress in 1976, limits Fhe
instances when foreign governmenis can be sued in United States courts. An im-
portant exception is when the case involves a commercial activity carried on in the
United States by a foreign state. Foreign states can be sued in the United States
courts for their commercial activities carried on in the United States.

The United States Supreme Court narrowly construed the commercial exceplion

to the Foreign Sovereign Immunities Act in a case 1nvolv1ng Saudi Arabia. Saudi :

Arabia recruited an American worker in the United States to come to Saudi Arabia
to work. The worker alleged that while he was in Saudi Arabia, he made a work-

related complaint and that he was dismissed from his job, arrested by Saudi agents,

and tortured. He sned the Saudi government for damages in the United States
courts, but the Supreme Court rejected his claim because his torture did not arise
from a commercial activity carried on by the Saudi government in the United Stabes.

A separate federal statute purports to give the United States courts jurisdiction
of cases brought by citizens of other naiions for s tort commitied ir violation of the
Law of Nations or a treaty of the United States. In Filartiga v Pena-Irala, 2 lower
federal court held that it had jurisdiction to decide a damage claim brought by
2 citizen of Paraguay against a former Paraguayan police official who was resi_di‘ng 1:1_
the United States for the torture and death in Paraguay of the Paraguayan citizen’s
son. The court held that it had jurisdiction because torture violated the Law of
Nations and the Law of Nations is considered to be part of the federal common law
enforceable in the United States courts,

The States

The national government has complete control over foreign affairs. This power of

the national government over foreign affairs exists apart from any of the affirmative

grants in the Constitution. The Constitution expressly prohibits the s.tates fr .
entering any treaty, alliance or confederation with a foreign power or issuing Letters
of Marque and Reprisal. The states may not, without the consent of Congress, tax
imports or exports, except what may be absolutely necessary for exécuting thelf
inspections law. Nor may the states, without the consent of C?qgress, keep .tro(zP_S
in time of peace, enter into any agreement or compact with a foreig_n na."mon, or
engage in war, unless actually invaded or imminently threatened with invasion.
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These provisions effectively exclude the states from making foreign policy. For
instance, in Zschernig v Miller, the Supreme Court struck down an Oregon law
that required a probate court to inquire »into the type of governments that obtain
in particular foreign nations* before allowing a citizen of a foreign nation to inherit
property from a citizen of the state of Oregon. The Oregon Probate Court refused to
allow a citizen of former East Germany to inherit property from a resident of Oregon
because Fast Germany did not allow reciprocal rights to Americans to inherit from
East Germans. _

The Court held that the Oregon law was ,an intrusion by the State info the field
of {oreign affairs which the Constitution entrusts to the President and the Congress.©
The Court struck down the law even though the United States State Department
had given an opmlon that the statute had almost no effect on United States foreign
policy.

However, despite the complete control over foreign affairs by the federal go-
vernment, states can and do make decisions that effect foreign policy and trade.
Although the federal government regulates foreign commerce, the states retain their
police powers to regulate the health and safety of their citizens. Hence states can
pass inspection laws to improve the quality of goods. They can also pass quaran-
tine laws and health laws to protect their citizens. Nonetheless, if these policies
intrude too deeply nto matters of federal concern or conflict Wﬂ:h federal statutes
or regulations, they will be held unconstitutional.

A distinction may be drawn between situations where a state is regulating private
businesses and industries and when a state is itself partmlpatmg in the market as
a buyer or seller. In the latter case, the courts have given greater leeway to the states

“to make their own policies that do not conflict with federal statues and regulations.

Although the states retain broad taxing power aver property or activities within

the state, the Supreme Court has held that when a state tax risks the possibifi-

ty of multiple faxation by foreign powers or impairs federal uniformity, it will be
struck down. Thus,'in Japan Line, Ltd v. County of Los Angeles, the Tourt

“held that California could not impose an apportioned ad valerem property tax on

a Japanese shipping company’s cargo containers that were temporarily present in
California. The containers were in fact taxed by Japan, and the Court held that the
tax undermined the Customs Convention that the United States had signed with
J apas.

However in a later case, Contamer Corporatmn of American v Franchise
Tax Board, the Court allowed California to tax the income of a domestic COTpo-

-ration Iocated in California, including income derived from ifs foreign subsidiaries.

Some of the income was also taxed by foreign nations, but the Court held that the
apportionment formula used by California was fair, even if it did not completely
eliminate multiple taxation, and that there were no conflict with any specific federal







